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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Revision Case No. 14 (2) of 2019

Sri Umesh Gogoi,

S/o- Lt. Purna Kanta Gogoi

R/o- Na-Maithong Gaon

P.O- Dirak Maithong

P.S- Kakopathar

Dist.- Tinsukia (Assam) .......................... Petitioner

-Versus -

1. Smti Mira Phukan (Gogoi)

 W/o-  Sri Umesh Gogoi

R/o- Shantipur Tinali

Rupai Siding

P.S-  Doomdooma

District- Tinsukia, Assam

2. The State of Assam

Represented by Public Prosecutor,

Tinsukia       ......................... Opposite parties/

      Respondents
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 Appearance: 

Gaurab Alley,

Advocate        ........................ For the Petitioner 

S. Buragohain,

Advocate       .................... For the Opposite parties/

Respondents

Date of Argument:   25/06/2019

Date of Judgment:    24/07/2019

 J   U   D   G   M   E   N   T

1.         This  revision  is  directed  against  the  order  dated

12/03/2019,  passed  by  the  Ld.  Sub-Divisional  Judicial

Magistrate, Tinsukia in Misc Case No. 21C/2018, arising out of

Maintenance  Case  No.  27M/2007.  For  appreciation  of  this

revision petition, the case filed by the opposite party Smti Mira

Phukan (Gogoi) deserves to be stated first. 

 CASE OF THE OPPOSITE PARTY

2. On 24/08/2007,  Smti  Mira  Phukan (Gogoi)  (herein  after

referred to as the opposite party) filed a petition u/s 125 Cr.PC,

praying  for  maintenance  from  her  husband  Umesh  Gogoi

(herein  after  referred  to  as  the  petitioner).  On  the  basis  of

judgment  dated  26/11/2009,  the  court  below  directed  the

present petitioner to pay an amount of Rs. 1,000/- per month to

the opposite party and also directed to pay an amount of Rs.

700/-  per  month  for  maintenance  of  the  minor  son  of  the

opposite party. 
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3.  Thereafter, in the year 2012, the opposite party filed a

petition  u/s  127  of  Cr.PC,  praying  for  enhancement  of  the

maintenance amount. Accordingly, the maintenance amount of

Rs. 1,000/- per month was enhanced to Rs. 3,000/- per month. 

4.  Thereafter the opposite party again filed a petition under

section  127  Cr.P.C  praying  for  enhancement  of  the  said

maintenance amount. The opposite party has stated that the

salary of the present petitioner has increased over  the years

and therefore, the aforesaid amount of maintenance amount of

Rs. 3,000/- per month deserves to be enhanced to Rs. 7,000/-

per month. 

5.  The Ld. court below after hearing both sides enhanced

the  maintenance  amount  of  Rs.  3,000/-  to  Rs.  5,000/-  per

month. Thus, the present petitioner became aggrieved with the

aforesaid order and filed this revision petition. By moving this

revision petition, the present petitioner has submitted that the

Ld. court below did not consider his case in proper perspective

and  passed  the  impugned  order.  The  present  petitioner  has

stated that he has been looking after his family as well as his

ailing mother. The present petitioner has stated that he is due

to retire in the month of September 2021 and he is not going to

get any pension. 

POINT FOR DETERMINATION

6.   The only point for determination in this revision petition,

is as to whether the impugned order suffers from any illegality?

DECISION AND REASONS THEREOF

7.     In this case, there is no denial on the part of the present

petitioner that according to the salary statement for the year

2016-17, his net total monthly salary was Rs. 21,771/-. There
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should not be any dispute that after 2017 his salary must have

increased by accrual of increments etc.  

8. Long back  in  Bhagwan Dutt v. Kamla Devi [(1975) 2

SCC 386],  it was observed by the Hon,ble Supreme Court that

the wife should be in a position to maintain a standard of living

which is neither luxurious nor penurious but what is consistent

with  status  of  a  family.  The  expression  “unable  to  maintain

herself”  does  not  mean  that  the  wife  must  be  absolutely

destitute before she can apply for maintenance under Section

125 Cr.P.C. 

9. The  Hon,ble  Apex  Court  further  held  in  Bhagwan  Dutt

(supra)  that  the  object  of  these  provisions  being  to  prevent

vagrancy and destitution, the Magistrate has to find out as to

what is required by the wife to maintain a standard of living

which  is  neither  luxurious  nor  penurious,  but  is  modestly

consistent  with  the  status  of  the  family.  The  needs  and

requirements of the wife for such moderate living can be fairly

determined,  only  if  her  separate  income,  also,  is  taken  into

account  together  with  the  earnings  of  the  husband  and  his

commitments

10.     In Chaturbhuj  vs.  Sita  Bai, (2008)  2  SCC  316,the

Hon,ble  Supreme  Court  has  dealt  with  this  subject.  The

following statement in para 8 is relevant which reads as under:

Where the personal income of the wife is insufficient she can

claim  maintenance  under  Section  125  Cr.P.C.  The  test  is

whether the wife is in a position to maintain herself in the way

she was used to in the place of her husband. 

11. In Vinny Parmar vs Paramvir Parmar, [(2011) 13 SCC

112] the Hon,ble Supreme Court , while dealing with a matter

http://www.indiankanoon.org/doc/1720873/
http://www.indiankanoon.org/doc/138019/
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relating  to  permanent  alimony  and  maintenance  under  the

Hindu  Marriage  Act,  had  referred  to  the  aforesaid  two

judgments. In Vinny Parmar (supra) it has held as under –

“While  considering  the  claim  for  permanent  alimony  and

maintenance  of  either  spouse,  the  respondent's  own  income

and other property, and the income and other property of the

applicant are all relevant material in addition to the conduct of

the parties and other circumstances of the case. It  is further

seen that the court considering such claim has to consider all

the above relevant materials and determine the amount which

is to be just for living standard. No fixed formula can be laid for

fixing the amount of maintenance. It has to be in the nature of

things which depend on various facts and circumstances of each

case. The court has to consider the status of the parties, their

respective needs, the capacity of the husband to pay, having

regard  to  reasonable  expenses  for  his  own maintenance and

others  whom  he  is  obliged  to  maintain  under  the  law  and

statute. The courts also have to take note of the fact that the

amount of maintenance fixed for the wife should be such as she

can live in reasonable comfort considering her status and mode

of life she was used to live when she lived with her husband. At

the  same time,  the amount so  fixed cannot  be  excessive or

affect the living condition of the other party. These are all the

broad  principles  courts  have  to  be  kept  in  mind  while

determining maintenance or permanent alimony.”

12.  Coming back to the case in hand, going by the today’s

market  index,  I  am of  the  considered  opinion  that  even  Rs.

5,000/- per month is not sufficient to maintain a person. The

court below has allowed Rs. 5,000/- per month as maintenance

to the opposite party. I have decided to agree with the decision

of the Ld. court below and accordingly hold that the impugned
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order does not deserve to be interfered. This revision petition

does not have any merit. 

   O R D E R

13.  That  being  the  position,  the  revision  petition  is

dismissed. Send down a copy of this judgment along with the

LCR. 

    Given under my hand and seal of this Court on this

24th day of July, 2019.

          (P.J. Saikia)

          Sessions Judge

                    Tinsukia 

Dictated & corrected by me.  

             Sessions Judge       

      Tinsukia

    


