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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Revision Case No. 18 (2) of 2018

Smti Guria Devi,

W/o- Sri Arun Koiri

D/o- Sri Satyendra Prasad,

R/o- Matikhad Basti, Ledo,

P.S- Margherita

Dist.- Tinsukia (Assam) .......................... Petitioner

-Versus -

1. The State of Assam

2. Arun Koiri

3. Birendar Koiri

4. Santosh Koiri

5. Mohan Koiri

All are sons of Sricharan Koiri

6. Smti. Ramati Koiri

W/o- Sri Charan Koiri

7. Sri Charan Koiri

8. Smti Indu Koiri 
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D/o- Sri Charan Koiri 

All re residents of

Koiri Basti, Udoipur

P.S-  Lekhapani

District- Tinsukia, Assam ......................... Respondents

 Appearance: 

Senior Adv. R. K. Borthakur,

Advocate   ...................... For the Petitioner 

A.K. Choubey,

Public Prosecutor .................... For the Respondents

Date of Argument:   24/06/2019

Date of Judgment:    04/07/2019

 J   U   D   G   M   E   N   T

1.        This revision petition is directed against the order dated

05/01/2018,  passed  by  the  Ld.  Sub-Divisional  Judicial

Magistrate, Margherita, in C.R. Case No. 04/2015, rejecting the

prayer of the petitioner to issue a search warrant for recovery of

stridhan. 

 FACTS OF THE CASE

2.  The  petitioner  was  married  to  the  respondent  on

04/02/2014.  The  father  of  the  petitioner  gave  her  gold

ornaments,  clothes  and other  articles,  including  cash  money.

After her marriage, her husband and his relatives demanded an

amount of  Rs.  2  lacs from the petitioner.  The parents  of  the
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petitioner  was  unable  to  pay  the  money  and  as  a  result  of

which, the respondent and his relatives subjected the petitioner

to cruelty. In the month of March, 2014, the petitioner became

pregnant, but the behaviour of her husband and his relatives did

not change. On 04/04/2014, the petitioner was driven out of her

matrimonial house and she was forbidden from entering into her

matrimonial house, unless she brings money from her parents. 

3.  On the day, when she was driven out of her matrimonial

house, she immediately lodged a complaint before Lekhapani

P.S.

4.  At  the intervention of  police,  the respondent  husband

took the petitioner  to  his  house again.  It  is  alleged that  her

husband  and  his  family  members  tried  to  terminate  her

pregnancy. Unable to the harassment meted out to her by her

husband and his relatives, the petitioner left  her matrimonial

house on 01/05/2014 and on 15/05/2014, she filed an FIR at

Lekhapani P.S. 

5.  The  petitioner  has  stated  that  since  she  had  left  her

matrimonial  house,  her husband never took care to maintain

her  as  well  as  her  baby.  She  has  also  stated  that  she  had

requested her husband and his relatives to return her stridhan.

According to the petitioner, her husband and his relatives never

returned  her  stridhan.  Narrating  the  aforesaid  facts,  the

petitioner filed a case u/s 406 of the Indian Penal Code. 

6.  After  filing  of  the  case,  the  court  below neither  took

cognizance of any offence against the respondent, nor issued a

search warrant for recovery of stridhan. Infact, on 05/01/2018,

the court below refused to issue a search warrant for recovery

of stridhan. 
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 POINT FOR DETERMINATION

7.   The only point for determination in this revision petition,

is as to whether the impugned order suffers from illegality and

infirmity? 

DECISION AND REASONS THEREOF

8.       In Pratibha Rani vs Suraj Kumar & Anr (AIR 1985 SC

628),a three judge bench of  the Hon,ble Supreme court has

held ---

The stridhan property of a married woman cannot acquire the

character of a joint property of both the spouses as soon as she

enters her matrimonial home so as to eliminate the application

of section 406 IPC. The position of stridhan of a Hindu married

woman's  property  during  coverture  is  absolutely  clear  and

unambiguous; she is the absolute owner of such property and

can deal with it  in any manner she likes-She may spend the

whole of it or give it away at her own pleasure by gift or will

without any reference to her husband. The entrustment to the

husband of the stridhan property is just like something which

the wife keeps in a bank and can withdraw any amount when

ever she likes without any hitch or hindrance. Ordinarily,  the

husband has no right or interest in it with the sole exception

that in times of extreme distress, as in famine, illness or the

like,  the  husband  can  utilize  it  but  he  is  morally  bound  to

restore it or its value when he is able to do so. This right is

purely personal to the husband and the property so received by

him in marriage cannot be proceeded against even in execution

of a decree for debt.

9. After  ten  years  of  the  afforsaid  judgment,  the  Hon,ble

Supreme Court  in Smt. Rashmi Kumar vs Mahesh Kumar
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Bhada  [1997 SCC (Crl.) 415], has  again held ----

“Thus when the wife entrusts her stridhana property with the

dominion  over  that  property  to  her  husband  or  any  other

member of the family and the husband or such other member of

the family dishonestly misappropriates or converts to his own

use that property or wilfully suffers any other person to do so,

he commits criminal breach of trust. The essential ingredients

for establishing an offence of criminal breach of trust as defined

in Section  405 and  punishable  under Section  406, IPC with

sentence for a period upto three years or with fine or with both,

are:  [i]  entrusting  any  person  with  property  or  with  any

dominion over property;  [ii]  the person entrusted dishonestly

misappropriating or converting to his own use that property; or

dishonestly  using  or  disposing  of  that  property  or  wilfully

suffering any direction  of  law prescribing the mode in  which

such trust is to be discharged, or of any legal contract made

touching  the  discharge  of  such  trust.  The  expression

"entrustment"  carries  with  it  the  implication  that  the  person

handing over any property or on whose behalf that property is

handed over to another, continues to be its owner. Entrustment

is  not  necessarily  a  term  of  law.  It  may  have  different

implications  in  different  contexts.  In  its  most  general

significance, all its imports is handing over the possession for

some  purpose  which  may  not  imply  the  conferment  of  any

proprietary right therein. The ownership or beneficial interest in

the  property  in  respect  of  which  criminal  breach  of  trust  is

alleged to have been committed, must be in some person other

than the accused and the latter must hold it on account of some

person or in some way for his benefit. In Pratibha Rani's case,

the  majority  has  extensively  considered  the  words

https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/590166/
https://indiankanoon.org/doc/590166/
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"entrustment" of and "dominion" over the property. All the case

law in  that  behalf  was exhaustively  considered obviating the

necessity to  tread once over the same.  In order  to  establish

entrustment of dominion over the property, both the majority

and minority relied on in particular the judgment of this Court

in Velji  Raghavji  Patel  v.  State  of  Maharashtra [(1965)  2  SCR

492] wherein it was held that in order to establish entrustment

of  dominion  over  the  property  to  an  accused  person,  mere

existence of  that  person's  dominion over  the property  is  not

enough. It  must  be further shown that  his dominion was the

result  of  entrustment.  The  question  therein  pertained  to  the

entrustment with the dominion over the partnership property by

one partner to the other. It was held that the prosecution must

establish that the dominion over the assets or particular assets

of  the  partnership  was  by  a  special  agreement  between the

parties.  The  property  of  the  partnership  being  a  partnership

asset, every partner has a right o or a dominion over it. It was

held  that  special  agreement  was  necessary  to  constitute  an

offence of criminal breach of trust defined under Section 405,

IPC.  In  view  of  the  finding  that  stridhana  property  is  the

exclusive property of the wife on proof that she entrusted the

property  or  dominion  over  the  stridhana  property  to  her

husband or any other member of the family, there is no need to

establish  any further  special  agreement to  establish  that  the

property  was  given  to  the  husband  or  other  member  of  the

family. It is always a question of fact in each case as to how

property  came to  be  entrusted  to  the  husband or  any  other

member of the family by the wife when she left the matrimonial

home or was driven out therefrom. No absolute or fixed rule of

universal application can be laid down in that behalf. It requires

to  be  established  by  the  complainant  or  the  prosecution,

depending upon the facts and circumstances of the case, as to

https://indiankanoon.org/doc/590166/
https://indiankanoon.org/doc/573838/
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how  and  in  what  manner  the  entrustment  of  the  stridhana

property or dominion over her stridhana came to be made to

the husband or any other member of the family or the accused

person, as the case may be. We are in respectful  agreement

with the majority view in Pratibha Rani's case and consequently

requires no reconsideration.”

10. The law on the subject is very clear. The refusal of the

respondent to return the stridhan amounts to an offence u/s 406

of  I.P.C.  Therefore,  the  refusal  of  the  court  below to  issue  a

search  warrant  for  recovery  of  the  streedhan  is  illegal.

Therefore, the impugned order is bad in law.  

             O R D E R

11.  That being the position, the revision petition is allowed.

The impugned order dated 05/01/2018 is set aside. The Ld. trial

court is directed to issue a search warrant for recovery of the

stridhan of the petitioner. After recovery of the properties, the

same shall  be given in custody of the petitioner,  on taking a

bond of Rs. 25,000/- (Rupees Twenty Five Thousand Only). Send

down a copy of this judgment along with the LCR. 

    Given under my hand and seal of this Court on this 4th

day of July, 2019.

          (P. J. Saikia)

          Sessions Judge      

                        Tinsukia 

Dictated & corrected by me.  

             Sessions Judge, Tinsukia


