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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 103 OF 2018 

U/Sec 498A/323 OF IPC  

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

         SRI PHUNU GOWALA 

  S/O: LATE RAM LAL GOWALA 

ADDRESS: NO.2 LAZUM VILLAGE 

P.S. MARGHERITA, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP 

FOR THE ACCUSED: Mr. P.P. HAZARIKA, LEARNED LEGAL AID COUNSEL 

CHARGE FRAMED ON: 23-03-18  

EVIDENCE RECORDED ON: 19-04-18, 03-08-18, 04-04-19, 30-05-19, 13-06-19 & 26-06-19  

ARGUMENT HEARD ON: 12-07-19 

JUDGMENT DELIVERED ON: 26-07-19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that the informant’s sister in law 

was married with the accused person about five years ago. They were blessed with a 

child. After the marriage the accused as well as his family had deprived her of basic 

necessities as well as assaulted her physically and mentally. She was also assaulted in 

the morning and thereby the victim had sustained grievous injuries. The injured was 

admitted in the hospital. Finding no other alternative the informant lodged the FIR. 

The criminal law was set in motion with the lodging of the FIR. 
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2. In this case the O/C MARGHERITA PS registered as MARGHERITA PS case No. 30/2018 

U/sec 498A/326/34 of IPC and the case was entrusted to ASI GHANASHYAM HAZARIKA 

for investigation and finally after completion of investigation the charge-sheet was 

submitted by him against the accused person U/sec 498 A/323 of IPC. 

3. In this case the accused person was arrested in connection with this case and 

thereafter remanded to judicial custody. After filing of the charge sheet the court of 

my learned predecessor took cognizance of the offences u/sec 498A/323 OF IPC. As 

per section 207 of CrPC & the charge U/sec 498A/323 of IPC was read over and 

explained to the accused person to which he pleaded not guilty and claimed to be 

tried. In this case the prosecution has adduced as many as seven PW’S to prove the 

case. In this case the statement of the accused person is hereby recorded and his plea 

is of total denial. The defence wants to adduce one DW from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: 

Whether the accused person being the husband of the victim subjected her 

to cruelty (physically and mentally) and thereby deprived her of basic 

necessities after her marriage and thereby committed an offence under 

section 498A IPC? 

POINT FOR DETERMINATION NO.2: 

Whether the accused person on 14-02-18 in the morning voluntarily caused 

hurt to victim Seema Gowala by blunt object and thereby committed an 

offence punishable under section 323 IPC? 

Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together:  

6. PW1 in his evidence has deposed that he is the informant of this case. Ext.1 is the FIR 

and Ext. 1(1) is his signature. About five years ago his sister in law Seema Gowala got 

married with the accused Phunu Guwala. After marriage Seema Gowala was staying 

at the house of accused. On 14-02-18 he was informed by his mother in law Kalpana 

Yadav that the accused person had assaulted Seema with a lathi which led to torn of 

her head. He saw injury on the head of Seema. He, his mother in law, brother in law 



3 
 

Ahmed Rahman went to Thana along with Seema. From police station Seema was 

brought to Margherita Civil Hospital by police. Thereafter he lodged this case.  

7. During cross examination he has stated that the ejahar was filed by him after hearing 

from his mother in law. He went to the house of the accused person twice. He saw 

that the good behavior of the accused upon Seema. He have no personal knowledge 

how Seema Gowala sustained injury. The suggestion put forward are of total denial.  

8. PW2 in her evidence has stated that she was married with the accused person about 

five years ago. After her marriage she stayed at her matrimonial home along with her 

husband. It was her husband who was irregular in purchasing the household articles 

and because of it she had to hear taunt from her mother in law Ruhini Gowala and his 

sister Moni Gowala. After five months of marriage she and her husband started living 

separately. She was assaulted by her husband under the influence of alcohol. It was 

on 14-02-2018 the accused consumed alcohol in the morning on the issue that where 

she went yesterday morning and thereafter she was assaulted with a bamboo stick. 

Her head was torn and blood was oozing out. She went to her parent’s home and 

informed the matter to them. It was her mother, brother in law, who took her to the 

police station and thereafter to Margherita civil hospital. She had undergone five 

stiches on her head and was admitted for six days in the hospital.  

9. During her cross examination she stated that since the last five years she was working 

as maid servant to earn her livelihood. It was her husband who at the initial stage of 

her marriage had provided her maintenance but thereafter she was deprived of it. The 

accused used to work outside for 3/ 4 months at Mumbai. Her mother in law is an old 

lady and she could not work outside. But she does not prepare food for her mother in 

law. Her family members does not visit the house of the accused person. She is the 

regular visitor at her house and she used to spend 2/3 hours there. At the time of 

incident she did not had any earlier quarrel with the accused person and she was at 

the tube well. The accused person is physically weak and he works as a daily wage 

labour. When her husband is unable to run the house the quarrels take place. The 

police did not her record her statement in connection with the incident.  

10. PW3 in her evidence has deposed that informant and the accused is her son-in-law. 

Her daughter Seema Gowala got married with the accused Phunu Gowala 5 years back. 

After marriage accused Phunu Gowala started to torture her daughter and one day on 

14-2-2018 accused Phunu Guwala assaulted her badly with wooden log for which head 

of her daughter was fractured. She came to their house. He by tying a “gamosa” over 

the head of her daughter, went to the Margherita PS and police sent her daughter to 
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civil hospital, Margherita for treatment. There is one house in between her house and 

house of accused. Her daughter used to work in other’s house and from the money 

she earned, accused used to consume alcohol and under the influence of alcohol 

accused tortured her daughter. Accused is also a day labourer. Since last five-six 

months her daughter is staying at her house. Accused did not make any attempt to 

take her back to his conjugal life.  

11. During cross examination she stated that she did not state before police anything. Her 

daughter eloped with the accused and she did not see their marriage taking place in 

temple. They did not perform the ritual of “Kanyadan” of their daughter. She wants 

her daughter to resume her conjugal life with the accused. They have been trying to 

settle the dispute amicably for reunion of the parties. She have no objection if her 

daughter and accused resumed their conjugal life. He do not know the contents of the 

FIR lodged by her son-in-law. The suggestions put forward are of total denial.  

12. PW4 in her evidence has deposed that she do not know the informant and she know 

the accused person. She knows the victim Seema Gowala. The victim is the wife of the 

accused person. They lived together near her house about three/four years ago. They 

were married about three/four years ago. The victim does not live with the accused 

person. When the case is lodged the victim is residing with her mother. She do not 

know the reason behind the lodging of the case. On the day of incident she was coming 

with cow dung towards home at 7:00 A.M. She saw that the victim was coming by 

running. She saw that the accused & Seema were quarreling and she saw the victim 

running from her matrimonial home.  

13. During cross examination she stated that she has no any personal knowledge in 

between the accused and the victim. She do not know whether the accused had 

assaulted the victim physically & mentally. She do not know how the occurrence took 

place and due to whose fault the incident took place.  

14. PW5 in his evidence has deposed that he know the informant and the accused person. 

He know the victim also. His mother-in-law informed him that Seema Gowala was 

assaulted by a piece of wood. He went to the house and he saw that Seema Gowala 

was lying on the sand of the courtyard. There was bleeding. He took the injured to the 

medical and she was admitted there. He did not see the assault. He heard from the 

villagers and neighbours about it.  

15. During cross examination he has stated that he used to go the house of the victim. He 

visited often. He never saw any quarrel between the accused and the victim. He did 

not saw any domestic violence between the informant and the accused person. He did 
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not see the accused at the place of occurrence. He did not depose before the police 

that who assaulted the victim namely Seema Gowala. He heard about the physical and 

mental torture. He never saw any sort of violence physically and mentally torturing the 

victim. The son of the accused has been staying with the parents of the accused 

person. The suggestions put forward are of total denial.  

16. PW6 in his evidence has deposed that on 14-02-18 he was working as emergency 

doctor on duty at Margherita Civil Hospital. On that day he examined Smti Seema 

Gowala W/o Sunu Gowala, No. 2 Lajum and on examination he found : 1)a cut injury 

of 2 cm of left parietal area of scalp, (2) bruise 2 X 4 CM on the right arm. The type 

of injury is simple and blunt. The injury is fresh, (3) bruise 2 X 5 CM right forearm. 

Simple and blunt object. The injury is recent and fresh. Ext.2 is the injury report. 

Ext.2(1) is his signature.  

17. During cross examination he has stated that he did not find any identification mark of 

the injured. In his report he did not find any identification mark and it is mentioned as 

nil. This kind of injury cannot be caused by Ujat Khai. If someone pushes the injury 

can be caused i.e. the use of force. The suggestions put forward are of total denial.  

18.  PW7 in his evidence has stated that on 14-02-18 he was working as ASI as attached 

officer at Margherita P.S. The O/C had entrusted him to investigate the case. He had 

started the investigation. He recorded the statement of the informant, prepared the 

sketch map, the injured was send for medical. The medical report was collected and 

he recorded the statement of the accused person as well as the other witnesses. He 

arrested the accused person and he was forwarded to Court and after completing his 

investigation he submitted the charge sheet in this case u/s 498 A/323 of IPC. Ext. 3 

is the sketch map, Ext.3(1) is his signature. Ext.4 is the charge sheet, Ext.4(1) is his 

signature.  

19. During cross examination he stated that he took up the investigation on 14-02-18. he 

did not submitted the extract copy of the GD entry in his case diary. He did not 

recorded the statements of Hari Pada Debnath, Gopi Debnath and Dipali Dey. PW-1 

Sanjib Deb Roy did not state before him that hoe the victim had sustained injuries. 

PW-2 Seema Gowala statement was recorded by him. PW-4 Purnima Mandal stated 

before him that how the occurrence took place and she saw the occurrence. The 

suggestions put forward are of total denial.    

I have heard the arguments of the learned Asst.PP & the learned defence 

counsel. 

20. On perusal of the evidence of the PW’S it appears that the offence alleged against the 
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accused person is u/sec 498A/323 OF IPC. It is also apparent from the perusal of the 

evidence of PW’S that there is no question of demand of dowry and this has been 

admitted by all the PW’S. 

21. At this stage let us have a look at section 498 A of IPC which lays down, “Husband or 

relative of husband of a woman subjecting her to cruelty.—Whoever, being the 

husband or the relative of the husband of a woman, subjects such woman to cruelty 

shall be punished with imprisonment for a term which may extend to three years and 

shall also be liable to fine. Explanation.—For the purpose of this section, “cruelty” 

means— 

(a) any wilful conduct which is of such a nature as is likely to drive the woman 

to commit suicide or to cause grave injury or danger to life, limb or health (whether 

mental or physical) of the woman; or 

(b) harassment of the woman where such harassment is with a view to coercing her 

or any person related to her to meet any unlawful demand for any property or 

valuable security or is on account of failure by her or any person related to her to meet 

such demand. 

22. In this case, this court needs to peruse the evidence of PW’S whether the said falls in 

the category of section 498A (a) of IPC. The law is clear on this issue that the injuries 

sustained by the victim should be of such a nature as is likely to drive the woman 

to commit suicide or to cause grave injury or danger to life, limb or health (whether 

mental or physical) of the woman. On close scrutiny of the evidence of PW’S it appears 

that there were certain problems faced by the victim and the major issue which came 

to light during the course of evidence is the economic issue and capability of the 

accused i.e. husband of the victim to manage his family. It is apparent from the perusal 

of the evidence of PW1 that he didn’t know about the financial problems between 

them. It can be admitted that PW1 is the brother in law of the victim and in such a 

case it would not be possible for him to know the domestic problems faced by the 

victim at her matrimonial home. It has also been admitted by PW1 that he went twice 

and he had seen that the accused conduct towards his wife i.e. victim was a good one. 

The evidence of PW1 also mentions about the hurt sustained by the victim which this 

court will discuss at a later stage.  

23. Now, let us have a look at the evidence of PW3, PW4 & PW5. It is crystal clear from 

the evidence of PW3,PW4 & PW5 that there is no question of demand of dowry from 

the victim. It has been admitted by PW3 & PW5 who were not the eye witness of this 

case that that the victim had been assaulted on 14/02/18 by the accused person. 

http://indiankanoon.org/doc/1776697/
http://indiankanoon.org/doc/1824991/
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However, PW3 has admitted that she wanted that her daughter to continue with her 

conjugal life. In such a case it can be seen that the mother of the victim wanted that 

the family life of the victim continues. PW5 has also admitted that he didn’t saw any 

sort of domestic violence upon the victim. He never saw any quarrel between the 

accused and the victim. But he heard about the physical & mental torture. But PW5 

has failed to mention from whom he heard about it. PW4 didn’t had much idea about 

the occurrence but it was on the day of incident that the victim came running to her 

house. The evidence of PW3 & PW5 didn’t mention about cruelty being committed 

upon the victim. But it has been admitted by the mother of the victim i.e. PW3 that 

the victim should continue with her conjugal life.  

24. Keeping this in background one needs to peruse the evidence of PW2 i.e. the victim 

of this case. On close scrutiny of the evidence of PW2 it appears that they were married 

and they were blessed with one child. But on the other hand, it appears that the 

accused person had consumed alcohol and she was assaulted on 14/02/18. However, 

during the cross examination it came to light that they had economic problems in their 

family and it is one of the root causes. The cross examination of PW2 also points that 

she was earning to manage the family when her husband was not there. The evidence 

of PW2 points out that she was a victim of economic poverty. The bone of contention 

was relating to management of their basic needs which her husband had failed to do 

and it gave birth to the quarrel.  

25. This is crystal clear from the evidence of PW’S that there was no such demand of 

dowry by the accused person as well as the injuries sustained were not of such a 

nature which is likely to drive the woman to commit suicide or to cause grave injury 

or danger to life, limb or health (whether mental or physical) of the woman. Hence, 

the prosecution has failed to bring to light the ingredients of section 498 A of IPC.  

26. Now, let me proceed with the second issue which is relating to voluntarily causing hurt.  

27. On perusal of the evidence of PW1,PW2,PW3 & PW5 it appears that there was an 

occurrence which took place on the fateful day of 14/02/18 and it cannot be denied at 

all. But on the other hand, close scrutiny of the evidence of PW’S it appears that the 

victim had sustained injuries and it cannot be denied at all. Even if PW1 didn’t saw the 

occurrence but he reached the matrimonial home of the victim and he saw that the 

victim had sustained injuries on her head. It has been admitted by PW2 that he didn’t 

had personal knowledge how the victim sustained injuries. But the evidence of PW1 

had remained unturned during the cross examination. The evidence of PW2 & PW3 

points out that the accused was in a state of alcohol and he had assaulted the victim 
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on the fateful day. The evidence of PW2 had remained unturned during the cross 

examination of PW2 and this cannot be denied that the victim was not assaulted by 

the accused person on her head. PW3 is not an eye witness of this case but she is the 

mother of the victim. It was immediately after the occurrence when the victim came 

to her house she had tied with a ‘gamusa’ and thereafter she was taken to the hospital. 

There is no cross examination of PW3 on the issue of assault sustained by the victim 

and the evidence of PW2 had remained static during the cross examination. It has 

been stated by PW2 & PW3 that the accused was under the influence of alcohol when 

he assaulted the victim. There is no plea taken by the accused that the accused was 

in a fit state of mind when he committed the offence. There is no roam of doubt that 

the accused had committed the offence whereby he had assaulted the victim. PW4 

didn’t had much idea about the occurrence. The evidence of PW3 & PW5 are forming 

part of the same transaction and it was immediately after the occurrence hence the 

said can be accepted even if they are not eye witness of this case. It is apparent that 

PW5 had seen blood oozing out and the victim was lying on the courtyard. There is no 

cross examination on the issue of assault and there has been suggestions which are 

not part of evidence and the learned defence side needs to prove it.  

28. The prosecution side has also examined the medical officer of this case as PW6 and 

on perusal of EXT 2 it appears that the victim had sustained injuries on the scalp and 

on her arms. The evidence of PW6 is of an expert opinion and the said needs 

corroboration to prove it. It is apparent on the face of the record that the evidence of 

PW1, PW2, PW3 & PW5 are having corroboration with each other. The said evidence 

of PW1, PW2, PW3 & PW5 supports the version of PW6 i.e. the medical officer of this 

case. The cross examination of PW6 has been on some technical aspects and the said 

doesn’t affect the prosecution case. But it has been admitted by PW6 that the injuries 

sustained by PW2 cannot be caused by ‘UJAT KHAI’ and if someone pushes this kind 

of injuries can be caused. However, the evidence of PW6 can be accepted in this case 

and it can be found that the injured had sustained injuries.  

29. The I/O has been examined by the prosecution side and on perusal of the evidence of 

PW7 it appears that one of the contradictions of PW1 has been confirmed by the I/O. 

But it appears that the said contradiction cannot be accepted as there was no plea 

raised before the court at the time of cross examination of PW1.  

30. It is important to note here that I/O couldn’t seize the weapon of offence during the 

investigation. In this regard, I am of the opinion that there is a duty cast upon the 

investigating agency to recover and seize the weapon of offence but the said differs 
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from case to case and it depends upon the facts & circumstances of each case. It has 

been pointed out by PW2 & PW3 that the weapon of offence was bamboo stick & 

wooden log but the said has not been seized by the I/O.  

31. At this juncture, this court is of the opinion that mere no seizure of the weapon of 

offence from the place of occurrence cannot be a ground to acquit the accused person 

when there are sufficient evidence to prove the facts that the accused person was 

involved in such activities.  

32. In the case of STATE OF KARNATAKA Vs. V.K.YARAPPA REDDY1 1999 (4) 

(CRIME) 171, AIR2000SC185 whereby Hon'ble Supreme Court has held that defect 

and irregularities in the investigation cannot be granted for acquittal. A similar identical 

view has also be taken in the case of DHANAJ SINGH Vs. STATE OF PUNJAB2, 

MANU/SC/0203/2004 hence in the light of above judgment and judicial 

pronouncement I am of the opinion that mere omission to investigation cannot have 

any reflection in the otherwise proved prosecution story. 

33. In my opinion the testimony of PW’S cannot be discarded in toto and it is well settled 

principle of law that the conviction can be passed on the sole testimony of the victim 

provided that it must inspire implicit confidence.  

34. This court has also perused the statement of the accused person u/sec 313 of CrPC 

and on perusal of his statement it appears that his plea is of total denial. 

35. This is quite evident and crystal clear that the accused person was involved in the 

commission of the offence wherein he had assaulted the injured and it was because 

of the act of the accused the injured had sustained injuries.  

36. Finally I am of the opinion that the accused person is involved in the said crime and 

all the ingredients U/sec 323 of IPC has been proved by the prosecution by relying 

upon 7 PW’s and hence the accused person is held guilty for an offence U/sec 323 of 

IPC. The prosecution side has failed to prove the case against the accused person 

u/sec 498A of IPC.  

37. Now let me considered whether the accused person is entitled to get benefit 

of probation in this case. 

38. From the perusal of the evidence on record it seems clearly that the accused person 

had an intention to commit the said offence. In the light of growing crime rate in 

                                                           

1 1999 (4) (CRIME) 171, AIR2000SC185 

2 MANU/SC/0203/2004 
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society and social environment of villages/towns/cities such crime should not go 

unpunished and the offence being grave and serious one against the woman fraternity 

wherein the husband had assaulted his wife & in such a case he is not entitled to get 

any benefit. 

39. Considering the all aspects I decided that the accused person will not be released on 

probation as per sec 3 and sec 4 of the Probation of Offenders Act 1960. 

HEARING OF POINT OF SENTENCE 

40. Now I proposed to pass appropriate sentence after hearing the convict namely PHUNU 

GOWALA. Heard the convict on the point of sentence. He has prayed mercy of the 

court considering his family and future life as well as being the bread earner of his 

family. With regard to the point of sentence there is a duty cast upon the court to keep 

the following objectives in mind while sentencing accused person the social interest 

and consciousness of the society, seriousness of the crime and the criminal history of 

the accused, the undue sympathy to impose inadequate sentence would do more harm 

to the public at large, the imposition of inadequate sentence would undermine the 

public confidence in the efficacy of law and society cannot endure such threats.  

41. I have heard the learned defence counsel and the learned Asst. P.P. on the point of 

sentence. The learned Asst.PP has submitted that the accused person should get 

adequate amount of punishment and the learned defence counsel had submitted that 

the court may be lenient on the accused person on the point of sentence as the 

accused person is having his family and future life. 

42. I have considered few factors mitigating connected to the case of the prosecution, 

while coming to the decision about what punishment would serve justice in this case. 

I found that the accused is aged 32 years and he has prayed for some relief. The 

victim had sustained injury and had undergone treatment.  

ORDER 

The accused person PHUNU GOWALA is hereby convicted of the offence leveled 

against him U/sec 323 of IPC. Having regard to the nature of offence 

submission of the convict as well as after hearing the learned defence counsel 

and the learned Asst. P.P and circumstances of the present case I hereby 

sentence the accused person namely PHUNU GOWALA U/sec 323 of IPC to 

undergo simple imprisonment of 225 days (Two hundred and twenty five days).  

The period of detention already undergone by the accused persons (if any) in 

judicial custody during the investigation, the enquiry or trial of the instant case 

shall be “set off” as per provisions of sec 428 of CrPC. 

Let a copy of the judgment be given to the convict free of cost under Sec 363 
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of CrPC immediately. 

Let release order be issued against the under trial prisoner PHUNU GOWALA if 

not required in any other case.  

Make necessary entry in the judgment register 

Given under my hand and seal of this court on this the 26TH day of JULY, 2019 

at MARGHERITA COURT  

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

     MARGHERITA, TINSUKIA                                     

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SANJIB DEB RAY 

PW2: SEEMA GOWALA 

PW3: SMTI KALPANA JADAV 

PW4: PURNIMA MANDAL 

PW5: HAMIDUR RAHMAN 

PW6: Dr. S.K. DUBEY, M/O 

PW7: ASI GHANA SHYAM HAZARIKA, I/O 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS:  

EXT 1 IS THE FIR 

EX1 (1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE INJURY REPORT 

EXT 2(1) IS THE SIGNATURE OF PW6 

EXT3 IS THE SKETCH MAP 

EXT3(1) IS THE SIGNATURE OF PW7 

EXT4 IS THE CHARGE SHEET 

EXT4(1) IS THE SIGNATURE OF PW7 

DEFENCE EXHIBITS: NIL 

        SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 
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