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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 144 of 2018  

 

STATE OF ASSAM 

-VS- 

 

SRI SWAPAN SARKAR, S/O SRI SUNAMONI SARKAR 

ADDRESS: VILL. KHARBARI BICHONI MUKH, P.S. DHOLLA, 

DIST. TINSUKIA (ASSAM) 

 

Under Section 341/294/323 of IPC 

 

 Present:            Debasish Kashyap, 

     Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 
FOR THE ACCUSED: Mr. Putukan Chiring, learned defence counsel  

 
OFFENCE EXPLAINED ON:30/06/2017 
 
EVIDENCE RECORDED ON: 28/06/2018, 13/07/2018, 05/09/2018, 10/10/2018,      

06/12/2018 

 
ARGUMENT HEARD ON:  12/07/2019 

 
JUDGMENT DELIVERED ON: 25/07/2019 

JUDGMENT 

 

1. The case of the prosecution is that on 10/10/2016 at about 10 PM the 

accused Sri Swapan Sarkar came in a drunken condition in his motor cycle and 
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verbally abused Smt. Astomi Biswas with slang words in front of a grocery 

shopnear Milanpur main road.Moreover, the accused also physically assaulted 

Smt. Astomi Biswas with slaps and fist blows. An FIR was lodged by the father of 

the victim, Sri Sunil Biswasat Dholla PS in this regard which was registered as 

Dholla PS case No.56/2016under section 294/354 of IPC and S.I. Padma Gogoi 

was entrusted to investigate the case. After investigation, charge-sheet was 

submitted against the accused person under Section 341/294/323 of IPC. 

 

2. Accused appeared before the Court of learned Judicial Magistrate 1st 

Class, Tinsukia on receipt of summons. Copies of relevant documents are 

furnished to the accused. After hearing both sides, particulars of offences under 

Section 341/294/323of IPC was explained to the accused to which he pleaded 

not guilty and claimed to be tried. 

 

3. The case was later transferred to this Court for disposal. Prosecution has 

adduced evidence of seven witnesses including the M/O and the I/O. The 

accused persons are examined under Section 313 of Cr.P.C. and their plea is of 

total denial. Defence side declined to adduce any evidence and hence defence 

evidence is closed. I have heard the argument of both the sides. 

 

4.  POINT FOR DETERMINATION: 

1. Whether the accused on 10.10.2016 at about 10 PM at village Kherbari, 

P.S.Dholla, Dist. Tinsukia, Assam voluntarily caused hurt to Smt. Astomi Biswas 

and thereby committed an offence punishable under Section 323 of IPC? 

2. Whether the accused on the same date, same time and at the same place 

wrongfully restrained Smt. Astomi Biswas and thereby committed an offence 

punishable under Section 341 of IPC? 

3. Whether the accused on the same date, same time and at the same place 

verbally abused Smt. Astomi Biswas with slang words to the annoyance of others 

and thereby committed an offence punishable under Section 294 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

All the points for determination are taken together for discussion for the sake of 

convenience. 
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5. P.W.1 Smt. Astomi Baswas is the victim of this case. She deposed that 

complainant is her father. The incident took place on 10/09/2016 at 9:30pm. She 

along with her brother and sister in law had gone to enjoy Dura Puja and they 

stopped near a grocery shop. The accused Swapan Sarkar came in his bike and 

splashed mud. She was also hit by the bike. Her brother had asked him what had 

happened. Then the accused rebuked them with slang words. Moreover, he 

physically assaulted her brother with hand and stick. He had also assaulted her 

on her back and face. She hit the accused with her sleepers to save her brother. 

The accused got cut on his forehead as a result. But the accused later falsely 

stated that he was cut by a “da”. The brother of accused named Sumal Sarkar 

came along with 40/50 people to her house later and threatened them. The 

accused lodged a case on that night itself and they lodged the case in the 

morning. In her cross, she stated that Ajay Biswas is her brother and there was a 

quarrel between her brother and the accused on the road. She admitted that 

Swapan was bleeding from his mouth. She denied that the accused had not 

verbally abused her. She also denied that she did not sustain any injury.  

 

6. PW 2 Sunil Biswas is the complainant of the case. He deposed that the 

incident took place on a day at 10 pm about two years ago from the date of his 

deposition. He testified that his daughter Astami Biswas, daughter in law Rinky 

Biswas and son Ajay Biswas had gone to watch “Bhawna” during Durga Puja 

festival. Accused came in his bike and splashed mud from the road with his bike 

over their bodies. Accused physically assaulted his daughter on her back and face 

with fist blows. All the girls raised noise and they went for their rescue. They 

brought the girls back home. He proved the FIR lodged by him as Ext.1 and his 

signature as Ext.1(1). In his cross, he stated that his daughter was medically 

treated by police on the next day. He admitted that Swapan has also lodged a 

cross case against them. He denied that his son has assaulted Swapan and he 

has lodged this false case only to save themselves. He however admitted that his 

daughter Astomi had hit Swapan with sleepers.  

 

7. P.W.3 Smti Rinky Biswas deposed that complainant is her father in law. 

She again deposed that the incident had occurred at 10.00 PM on a day about 

two years ago from the date of her deposition. She had gone to enjoy Durga 

Puja festival with Jiten Biswas and Astomi. Accused came in his bike and hit 



4 

                          G.R. Case No. 144 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

Astomi’s legs and hands. Astomi got injured in her hands. There was a scuffle 

between the accused and Ajay. In her cross, she stated that Swapan did not beat 

Astomi. There was mud in the road and the scuffle started because of splashing 

mud.  

 
8. P.W.4 Jitendra Biswas stated that complainant is his father. About two 

years back from the date of his deposition, he had gone to enjoy Durga Puja 

festival with Ajay Biswas, Rinky Biswas and Astami Biswas. Accused came in his 

bike and splashed mud from the patholes of the road. Accused also slightly hit on 

the leg of his sister with the bike. Then his brother Ajay had questioned the 

accused why he had not blown horn of the bike and did not switched on the 

light. Thereafter, Ajay had beat the accused. His sister Astomi also hit the 

accused with her sleepers and the scuffle started from there. Swapan then 

verbally abused his brother with slang words. In his cross he stated that Astami 

got injured in her legs and she was treated. He also stated in his cross that 

Swapan had beat Ajay because of which Ajay was hurt in his legs.  

 
9. PW 5 Dr. Arnav Kashyap who is the M.O of the case stated that on 

13/10/2016, he was working as M/O of Saikhowa Ghat PHSD. On that day, he 

examined Miss Astami Biswas aged 17 years, daughter of Sri Sunil Biswas of 

Milanpur, Dholla P.S. who was escorted and identified by WPC Palasi Sonowal. 

Her identification mark is mole over the left side of neck. On examination, he 

found tenderness over the left Arm and the back. Type of injury was mild injury. 

Ext2 is the injury report and Ext2(1) was his signature. In his cross, he stated he 

did not find any injury in the leg of the victim. 

 

10. PW 6 Kalia Borah stated that the incident took place on the main road 

near his house at night. He rushed to the place after hearing noise but did not 

reach at time. He also deposed that he knows Ajay Biswas and could know that 

there was a scuffle between Ajay Biswas and someone. 

 
11. P.W.7 is the I/O of this case. He deposed that on 11/10/2016, he was 

working at the Dholla P.S. On that day, the complainant Sunil Biswas lodged this 

case and the O/C, had registered the case and he had entrusted him to 

investigate the case. He went to the place of occurrence, prepared the sketch 

map. He recorded the statement of the complainant and the other witnesses. 
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The injured were sent to the medical. The accused surrendered at the police 

station. As the offences were bailable in nature, he allowed him to go on bail. He 

collected the medical repot and after completing the pre step, He handed over to 

the O/C, Padma Gogoi and he had found sufficient materials against the accused 

and he submitted the charge sheet in this case. Ext3 is the Charge sheet and 

Ext3(1) is the signature of O/C, Padma Gogoi. In his cross, he stated that on 

11/10/2016 the injured were sent to the medical. The occurrence took place on 

10/10/2016 at 10pm. He also deposed that Ajay Biswas and Rinky Biswas were 

present at the place of occurrence. But Sunil Biswas was not present there.  

 

12. From the evidence of these prosecution witnesses, it is clear thatP.W.4 is 

the brother of the victim (P.W.1) and P.W.3 is the sister in law of the victim. All 

these witnesses have stated unequivocally that they along with Ajay Biswas had 

gone to enjoy Durga Puja on the night of the incident and the alleged incident 

had happened on the road on the way. There is no dispute regarding this 

evidence of the prosecution. Hence, there is no dispute to the fact that the victim 

of the alleged incident Smt. Astomi Biswas (P.W.1) along with P.W.3 and P.W.4 

are the eye witnesses of the alleged incident.  

 

13. However, the version of these eye witnesses regarding the whole incident 

is different. According to the victim (P.W.1), the accused Swapan Sarkar came in 

his bike and splashed mud. She was also hit by the bike. Her brother had asked 

the accused what had happened. Then the accused rebuked them with slang 

words and physically assaulted her brother with hand and stick. Moreover, the 

accused had also assaulted her on her back and face. Thus, as per the version of 

the victim, the accused assaulted her as well as her brother. There is however, 

no evidence at all from the victim that the accused had wrongfully restrained her. 

 

14. Again, another eye witness, P.W.3 who is the sister in law of the victim 

has deposed in her evidence that the accused came in his bike and hit Astomi’s 

legs and hands. Astomi got injured in her hands. There was a scuffle between 

the accused and Ajay. The P.W.3 has categorically stated in her cross that 

Swapan did not beat Astomi. There was mud in the road and the scuffle started 

because of splashing mud. Thus, this eye witness of the incident has neither 

supported the prosecution case nor corroborated the evidence of the victim. She 
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has specifically stated that the accused had not physically abused the victim. 

There is also no evidence from her side that the accused had verbally abused the 

victim with slang words. There is also no evidence from her side that the accused 

had wrongfully restrained the victim.  

 

15. On the other hand, from the evidence of the other eye witness (P.W.4), it 

is clear that his only allegation against the accused is that he splashed mud from 

the pot holes of the road by his bike and then he also slightly hit on the leg of his 

sister with the bike. It came out from the version of this witness that the accused 

had verbally abused his brother with slang words. However, this is not the 

prosecution version of the case. There is no evidence from this witness that the 

accused has wrongfully restrained the victim or had physically abused her. There 

is also no evidence from this witness that the accused had verbally abused the 

victim. Hence, prosecution does not get any support from the evidence of this 

witness. On the other hand, it appears from his evidence that his brother Ajay 

and the victim Astomi had in turn had beaten the accused.  

 

16. It is hence clear that the versions of the eye witnesses regarding the 

same incident are different and same do not lend support to the prosecution 

case. While the victim (P.W.1) has stated that she was assaulted by the accused 

on her back and face, another eye witness (P.W.3) has stated that the accused 

did not assault the victim at all. There is on the other hand no evidence from the 

other eye witness (P.W.4) regarding any physical assault of the victim by the 

accused. The P.W.3 is the sister in law of the victim and the P.W.4 is the own 

brother of the victim. Hence,there is nothing for them not to support the version 

of the victim. It also appears that the victim was medically examined after three 

days of the alleged incident and the medical report (Ext.2) gives opinion that on 

examination of the victim, tenderness over her left arm and back was found. 

However, same does not give opinion as to the time of the injury. The victim has 

also not stated anything regarding her medical examination. The medical report 

(Ext.2) cannot therefore be relied upon as an opinion as to any injury sustained 

by the victim because of the alleged incident.  

 

17. All the eye witnesses however, have stated that the bike of the accused 

had hit the victim. While P.W.3 stated that the accused had hit Astami with his 
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bike on her hands and legs, the P.W.4 also stated that the accused had hit 

Astami slightly on her legs with his bike. He even went on to state that Astami 

sustained injuries on her legs as a result and she was treated for that. 

Prosecution has examined the medical examiner as P.W.5 who has categorically 

stated in his cross that he did not find any injury in the leg of the victim on her 

examination. Hence, this evidence of the P.W.3 and P.W.4 is not supported by 

any medical report. On the other hand, the victim herself has not stated anything 

about any injury caused to her as a result of the bike of the accused hitting her.   

 

18. There is thus, no clear, cogent and believable evidence from the eye 

witnesses regarding any physical assault of the victim by the accused. Among 

other witnesses, P.W.2 is the father of the victim. It is clear from his evidence 

that he was not present at the place of alleged occurrence at the relevant time. 

Again, the other witness, P.W.6 has not supported the prosecution case. On the 

whole, the evidence of the prosecution is acutely lacking in establishing to the 

satisfaction of the Court that the accused has physically assaulted Smt. Astomi 

Biswas as alleged.   

 

19. Again, it transpires from above that there is absolutely no evidence from 

the prosecution side regarding the allegation that the accused had wrongfully 

restrained the victim Smt. Astami Biswas in any way. Hence, the prosecution has 

failed to bring out any material under Section 341 of IPC against the accused in 

any way.  

 

20. Again, while the victim (P.W.1) has stated that she was rebuked by the 

accused with slang words, the P.W.3 who was also present there at the relevant 

time has not supported the victim in any way. On the other hand, the other eye 

witness (P.W.4) has deposed that the accused had verbally abused the brother of 

the victim Ajay. Hence, there is marked difference in the evidence of the eye 

witnesses regarding this allegation against the accused which makes the 

evidence doubtful. Moreover, none of the witnesses has specifically stated what 

words were uttered by the accused and what act he had performed to consider it 

as obscene words. Because of the same, the allegation under Section 294 of IPC 

are not proved beyond doubt against the accused.  
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21. From the above discussion, it transpires that the prosecution evidence is 

not cogent and coherent. It is full of contradictions and omissions. The evidence 

taken as a whole is not satisfactory enough to prove the alleged offences against 

the accused beyond doubt. Considering all aspect including the circumstances of 

the case, I am of the opinion that the prosecution side has failed to satisfactorily 

prove its case to the satisfaction of the Court. Accordingly, the accused is found 

not guilty and acquitted of the charge under Sections 341/323/294 of IPC and he 

is set at liberty forthwith. 

 

22. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

23. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 25th day of July, 2019.                                          

       

 

 

   (Debasish Kashyap) 

             Sub-Divisional Judicial Magistrate (M), 
                           Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR 

Ext.2…… Injury report 

Ext.2(1)… Signature of P.W.5 (M/O, Dr. Arnab Kashyap) 

Ext.3……… Charge Sheet 

Ext.3(1)….. Signature of P.W.7 (O/C, Padma Gogoi) 

 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

 

PROSECUTION WITNESS 

P.W.1: Smti. Astomi Biswas 

P.W.2: Sri Sunil Biswas 

P.W.3: Smti. Rinky Biswas 

P.W.4: Sri Jiten Biswas 

P.W.5: Dr. Arnab Kashyap 

P.W.6: Sri Kalia Borah 

P.W.7: ASI, Dipak Gogoi 

 

DEFENCE WITNESS 

NONE 

 

        (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

            Chapakhowa, Sadiya  

  


