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JUDGMENT 

 

1. The case of the prosecution is that on 10/10/2016 at about 9PM Swapan 

Sarkar was going to his sister‟s house after visiting Milonpur Kherghat Durga 

puja. The accused Sri Ajay Biswas and Sri Pabitra Biswas physically assaulted Sri 

Swapan Sarkar near the house of his sister. They also damaged his bike with 

“da”, and one mobile phone along with Rs.500/- hundred were forcefully taken 

away from him.An FIR was lodged by Sri Swapan Sarkarat Dholla PS in this 

regard which was registered as Dholla PS case No.55/2016 under section 

341/325/427/379/34 of IPC and S.I. Padma Gogoi was entrusted to investigate 

the case. After investigation, charge-sheet was submitted against the accused 

persons under Section 341/323/427/34 of IPC. 

 

2. Accused persons appeared before the Court of learned Judicial Magistrate 

1st Class, Tinsukia on receipt of summons. Copies of relevant documents are 

furnished to the accused persons. After hearing both sides, particulars of 

offences under Section 341/323/427/34 of IPC was explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. 

 

3. The case was later transferred to this Court for disposal. Prosecution has 

adduced evidence of eight witnesses including the M/O and the I/O.The accused 

persons are examined under Section 313 of Cr.P.C. and their plea is of total 

denial. Defence side declined to adduce any evidence and hence defence 

evidence is closed. I have heard the argument of both the sides. 

 

4.  POINT FOR DETERMINATION: 

1. Whether the accused persons in furtherance of common intention on 

10.10.2016 at about 9 PM at village Kherbari, P.S.Dholla, Dist. Tinsukia, Assam 

voluntarily caused hurt to Sri Swapan Sarkar and thereby committed an offence 

punishable under Section 323/34 of IPC? 

2. Whether the accused persons in furtherance of common intention on the 

same date, same time and at the same place wrongfully restrained Sri Swapan 

Sarkar and thereby committed an offence punishable under Section 341/34 of 

IPC? 
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3. Whether the accused persons in furtherance of common intention on the 

same date, same time and at the same place caused mischief by damaging the 

bike of Sri Swapan Sarkar and thereby committed an offence punishable under 

Section 427/34 of IPC? 

  

DISCUSSION, DECISION AND REASONS THEREFORE: 

All the points for determination are taken together for discussion for the sake of 

convenience. 

 

5. P.W.1 Smti Phulanti Namasudra stated that the incident took place on a 

day in the year 2016 at 9pm. She deposed that they were going to enjoy Durga 

Puja festival and were talking to the complainant Sri Swapan Sarkar on the road. 

At that time, the accused Ajay Biswas walked towards them and asked Swapan 

why he had not blown the horn of his bike and started to physically assault him. 

The brother of Ajay Biswas and his sister Astami Biswas also joined him in 

assaulting Swapan Sarkar. They along with the father of Ajay Biswas forcefully 

took Swapan Sarkar to the other side of the road and tried to throw him into the 

river. Swapan Sarkar shouted and villagers gathered and rescued him. Swapan 

ran towards her house. Then Ajay‟s elder brother chased Swapan. In her cross, 

she stated that Swapan Sarkar is her relative. She also affirmed that she had 

stated to police that Ajay came towards Swapan Sarkar and asked him why he 

had not blown horn and then beat him. She denied the suggestion that she had 

not stated to police that Ajay and his family members had tried to throw Swapan 

into the river. She also denied the suggestion that Swapan had consumed alcohol 

on the day of the incident and then he had hit Ajay‟s sister with his bike and also 

verbally abused her with slang words. She also denied that when Ajay and his 

family members had tried to stop Swapan, he in turn had assaulted them.   

 

6. P.W.2 Smti Manju Namasudra deposed that the complainant is her 

brother. She had gone to enjoy Durga puja on a night about 2 years ago and 

met her brother. While she was talking to her brother, Ajay Biswas came along 

with his brother and sister and physically assaulted her brother Swapan Sarkar. 

She took her brother to her home and she is not aware what had happened 

thereafter. In her cross, she stated that she was along with her two sister in law 
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while talking to her brother. Her brother was alone in his bike. She denied the 

suggestion that Swapan had consumed alcohol on the day of the incident and 

then he had hit Ajay‟s sister with his bike and also verbally abused her with slang 

words. She also denied that when Ajay and his family members had tried to stop 

Swapan, he in turn had assaulted them. She again stated that when they raised 

alarm, many persons had come out to the road.  

 
7. P.W.3 Sabitri Namasudra stated that the occurrence took place almost 

one year before the date of deposition at about 10PM. They had gone to watch 

Durga Puja and met Swapan Sarkar on the road and started chatting with him. 

Accused Ajay Sarkar came and asked Swapan why he had not blown the horn of 

his bike. Then Ajay assaulted Swapan with his hand. Later on Ajay also used „Da‟ 

and assaulted Swapan on his forehead and shoulder and he started to bleed. 

Ajay Sarkar then took Swapan to the opposite side of the road. After the 

incident, she went to the Durga Puja.In her cross, she stated that Swapan Sarkar 

is the brother of her sister in law. She also stated that Swapan Sarkar was at the 

place of occurrence along with a small boy and she did not know the name of the 

boy. She denied the suggestion that Swapan had consumed alcohol on the day 

of the incident and then he had hit Ajay‟s sister with his bike and also verbally 

abused her with slang words. She also denied that when Ajay and his family 

members had tried to stop Swapan, he in turn had assaulted them. She again 

stated that when they raised alarm, many persons had come out to the road.  

 

8. PW 4 Swapan Sarkar is the informant as well as the victim of this case.  

He deposed that he had gone to watch Durga puja “Bhawna” about 2 years ago. 

His sister had invited him and so he went to the puja mandap. Since his sister 

had not yet arrived, he went forward to receive his sister. His sister was coming 

along with Ajay Biswas, Astomiand his sister in law. He was in his bike. So he 

stopped his bike and was chatting with his sister Manju Sarkar. At that time, Ajay 

Biswas came towards him and asked why he had not blown horn of his bike. His 

bike was in parking position and the light of the bike was on. Ajay Biswas 

grabbed his chest and threatened him. Ajay did not allow him to leave the place. 

Then Astami came and told that Ajay was in a drunken condition and asked him 

to leave the place. He answered that Ajay was grabbing his chest and he cannot 

move. After that Ajay torn his shirt and physically assaulted him on his head, 
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hands and chest. Ajay had hit him by „Da‟ on his forehead and beat him in his 

hands by lathi. Four persons took turn to beat him. Astomi had also beat him. He 

became senseless. When he regained his senses, he escaped from the place.  He 

reached his sister‟s house as it was nearby. Ajay Biswas along with his brother 

went to his sister‟s home and asked them to bring him outside. After that 

someone called at Swapan Sarkar‟s home and family members arrived. He lost 

his mobile during this incident. He proved the FIR as Ext1 and his signature as 

Ext1(1). In his cross, he stated that he cannot say who took away his mobile. He 

denied the suggestion that he did not state to police that when he was talking to 

his sister, Ajay had asked him about not blowing horn and thereafter Ajay 

grabbed his chest and threatened him. He also denied the suggestion that he 

had not stated to police that Astomi had told him that Ajay had consumed 

alcohol and asked him to leave. He also denied the suggestion that he did not 

state to police that Ajay had beat him on his head, chest and hands. He denied 

the suggestion that he had consumed alcohol on the day of the incident and then 

he had hit Ajay‟s sister with his bike and also verbally abused her with slang 

words. He also denied that when Ajay and his family members had tried to stop 

him, he in turn had assaulted them. He also stated that he cannot say if people 

staying nearby had come out during the incident. 

 

9. Another witness, P.W.5 Sri Madhab Namasudra stated that he is not 

aware about any incident. P.W.6 Dr. Anil Phatowali stated that on 11.10.2016, he 

was at Saikhowaghat Dispensary as M/O. On that day, he examined Sri Swapan 

Sarkar aged 26 yrs, son of Sunamoni Sarkar of Bisonimukh Kherbari gaon, P.S. 

Dholla, Dist. Tinsukia. ML reg no. 161/2016 of dated 11.10.2016 at 1.20 PM. He 

was escorted by constable Sri PrabinThakuli. The victim had identification mark 

of one black mole on the back of neck. On examination it was found that he had 

got lacerated wound of ½ inch by ¼ inch on the back of head. The type of injury 

was simple. He proved the injury report as Ext2 and his signature as Ext2(1). In 

his cross, he stated that he did not find any injury on the hand and chest of the 

victim. He also stated that this kind of injury can be caused by falling down on 

the road.  

 
10. P.W.7 Sri Prabhat Saikia is the I/O of the case. He stated that on 

11.10.2016, he was working as A.S.I, at the Dholla PS and the then O/C, of 
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Dholla PS had entrusted him to investigate the case. On that day he was went to 

the place of occurrence. The statement of the complainant and the witnesses are 

recorded by him. He prepared the sketch map and arrested the accused persons 

and allowed them to go on bail. He seized the articles and gave the zimma of it. 

He completed the pre-investigation of the case and handed over the case diary 

to the O/C, and the O/C, submitted the charge sheet. He proved the seizure list 

as Ext3 and his signature as Ext.3(1). Ext.4 is the sketch map Ext4(1) is his 

signature. Ext5 is the charge sheet and Ext.5(1) is the signature of O/C, Padma 

Gogoi. In his cross, he stated that PW4 did not tell him that at the time of 

occurrence while he talking with his sister, Ajay came and asked him why he had 

not blown horn and verbally abused him by grabbing his chest. He also affirmed 

that PW4 did not tell him that Astomi had told him that her brother Ajay was in a 

drunken condition and requested Swapan to leave the place. He further affirmed 

that PW4 did not tell him that Ajay thrashed him on his head and chest. The 

witness stated that victim Swapan did not have driving license. The I/O also 

affirmed that PW3 did not tell him that Ajay assaulted Swapan by “da” and took 

him to the opposite side of the road. He also stated that PW1 did not tell him 

that Ajay Biswas came forward and asked why he had not blown horn of the bike 

and assaulted Swapan Sarkar. He again affirmed that PW1 also did not tell him 

that the family members of Ajay Biswas assaulted Swapan Sarkar and tried to 

throw him into the river.  

 

11. P.W.8 Sri Padma Gogoi deposed that on 11.10.2016, he was working as 

O/C, at Dholla PS. On that day, he registered this case and handed over the 

investigation of this case to A.S.I, Prabhat Saikia. After completion of 

investigation,Prabhat Saikia handed over the case diary to him and he submitted 

the charge sheet in this case on the basis of his investigation. Ext5 is the charge 

sheet Ext5(1) is his signature. In his cross, he stated that he did not do any 

investigation in this case. 

 

12. From the consideration of the above evidence on record, it transpires that 

apart from the victim (P.W.4), some other witnesses like P.W.1, P.W.2 and P.W.3 

are also the eye witnesses of the alleged incident. This fact is not disputed by the 

defence side as well. The date and time of the alleged incident is also nowhere 

seem to be disputed by the defence side. From the evidence of the eye witnesses 
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(P.W.1, 2 and 3) along with the evidence of the victim (P.W.4), it transpires that 

at the time of the alleged incident, the three witnesses (P.W.1, 2 and 3) were 

walking along the road to some place in their village to enjoy “Durga Puja”. They 

met the victim (P.W.4) on the road and they were chatting with the victim. This 

evidence is not disputed by the defence in any way and it remained unrebutted 

during cross.  

 

13. The eye witness P.W.1 has deposed that when she was talking to the 

informant Sri Swapan Sarkar, the accused Ajay Biswas walked towards them and 

asked Swapan why he had not blown the horn of his bike and started to 

physically assault him.She also deposed that Ajay‟s brother and sister Astomi also 

assaulted Swapan Sarkar. During cross, this witness was given a suggestion that 

she had not stated to police that Ajay came towards Swapan Sarkar and asked 

him why he had not blown horn and then beat him which she denied. However, 

the I/O (P.W.7) in his cross has affirmed that the P.W.1 did not make that 

statement before him during investigation. Nonetheless, the evidence of the 

P.W.1 regarding the commission of physical assault of the informant by the 

accused Ajay remained unrebutted.    

 

14. Lending support to this version, another eye witness, the P.W.2 Smti 

Manju Namasudra has also deposed that while she was talking to the informant, 

Ajay Biswas came along with his brother and sister and physically assaulted her 

brother Swapan Sarkar. Her evidence could not be rebutted by the defence in 

any way during cross. Again, the eye witness, P.W.3 has also deposed that when 

she was chatting with Swapan Sarkar on the road, accused Ajay Sarkar came and 

asked Swapan why he had not blown the horn of his bike. Then Ajay assaulted 

Swapan with his hand. Later on Ajay also used „Da‟ and assaulted Swapan on his 

forehead and shoulder and he started to bleed. This evidence too could not be 

disputed during cross.  

 

15. Again, the victim himself as P.W.4 has deposed that while he was 

chatting with his sister Manju Sarkar on the road at the relevant time, Ajay 

Biswas came towards him and asked why he had not blown horn of his bike. Ajay 

Biswas grabbed his chest and threatened him. Ajay did not allow him to leave the 

place. Then Astami came and told that Ajay was in a drunken condition and 
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asked him to leave the place. He answered that Ajay was grabbing his chest and 

he cannot move. After that Ajay torn his shirt and physically assaulted him on his 

head, hands and chest. Ajay had hit him by „Daa‟ on his forehead and beat him 

in his hands by lathi. Four persons took turn to beat him. Astomi had also beat 

him. During cross, the witness denied the suggestion that he did not state to 

police that when he was talking to his sister, Ajay had asked him about not 

blowing horn and thereafter Ajay grabbed his chest and threatened him. He also 

denied the suggestion that he had not stated to police that Astomi had told him 

that Ajay had consumed alcohol and asked him to leave. He also denied the 

suggestion that he did not state to police that Ajay had beat him on his head, 

chest and hands. However, the I/O as P.W.7 has affirmed in his cross that the 

P.W.4 did not state before him that at the time of occurrence while he talking 

with his sister, Ajay came and asked him why he had not blown horn and 

verbally abused him by grabbing his chest. He also affirmed that PW4 did not tell 

him that Astomihad told him that her brother Ajay was in a drunken condition 

and requested Swapan to leave the place. He further affirmed that PW4 did not 

tell him that Ajay thrashed him on his head and chest. 

 

16. The learned counsel of the accused has argued that the eye witnesses 

and the victim has improved upon their previous statements made before police 

and hence their evidence is not trustworthy. The defence is hitting on the part of 

the evidence of P.W.1, 2 and the victim (P.W.4) where they have stated that 

while they were chatting on the road, the accused Ajay came and asked the 

victim why he had not blown horn of his bike and thereafter Ajay assaulted the 

informant. The I/O (P.W.7) has confirmed that this statement was not made by 

these witnesses before him. However, if we consider the entire evidence of these 

witnesses, this omission/contradiction is only a minor one. Moreover, there is 

another eye witness (P.W.3) who has also supported this version of the other 

witnesses when she deposed that when they were having a chat with Swapan, 

Ajay came and asked Swapan why he had not used horn of his bike and then 

Ajay assaulted Swapan. Her evidence could not be rebutted by the defence in 

any way. So, even if there is some omission/improvement in the evidence of 

P.W.1, 2 and 4 as regards their statement made before police, their evidence is 

supported by the other eye witness (P.W.3). Consequently, the above evidenceof 

these witnessescannot be discarded in totoonly because of such minor 
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omission/improvement. 

 

17. The learned counsel of the defence has pointed out to some other 

statements of the witnesses and has argued that these witnesses in their 

evidence have improved upon their statement made before police and also the 

facts narrated in the FIR. There is no doubt some minor difference and omission 

in the evidence of the eye witnesses as regards their statements made before 

police. For example, the victim (P.W.4) had not specifically stated before the I/O 

that “Ajay Biswas grabbed his chest and threatened him. Ajay did not allow him 

to leave the place. Then Astami came and told that Ajay was in a drunken 

condition and asked him to leave the place. He answered that Ajay was grabbing 

his chest and he cannot move. After that Ajay torn his shirt and physically 

assaulted him on his head, hands and chest.“ The I/O as P.W.7 has confirmed 

that P.W.4 did not specifically made these statements before him.  Again, the 

PW3 did not tell before the I/O that Ajay assaulted Swapan by “da” and took him 

to the opposite side of the road which is affirmed by the I/O in his evidence as 

P.W.7. Further, the PW1 also did not tell before the I/O that the family members 

of Ajay Biswas assaulted Swapan Sarkar and tried to throw him into the river. 

This is also affirmed by the I/O in his evidence. However, these are differences 

as regards the detail description of the incident which do not go to the root of 

the matter. There is no doubt that any improvement made by the witness for the 

first time in the Court has to be carefully looked into. However, that does not 

make the entire evidence unreliable only on the said ground.  

 

18. It is a well settled position of law that the testimony of awitness cannot 

be discarded in toto merely due to the presence of embellishments or 

exaggerations. The doctrine of falsus inuno, falsus in omnibus, which means 

“false in one thing, false ineverything” has been held to be inapplicable in the 

Indianscenario, where the tendency to exaggerate is common. This is the view of 

the Hon‟ble Apex Court in Menoka Malik and Others vs. State of West Bengal and 

Others (Criminal Appeal No.1198 of 2006) and various other decisions, such as 

Nisar Ali v. State of Uttar Pradesh, AIR 1957SC 366, UgarAhir v. State of Bihar, 

AIR 1965 SC 277, SuchaSingh v. State of Punjab, (2003) 7 SCC 643, Narain v. 

State ofMadhya Pradesh, (2004) 2 SCC 455 and Kameshwar Singh v.State of 

Bihar, (2018) 6 SCC 433. In Krishna Mochi v. State ofBihar, (2002) 6 SCC 81.  
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The Hon‟ble Apex Court highlighted that the maxim falsus in uno, falsus in 

omnibus (false in onething, false in everything) is merely a rule of caution and 

cannot be generally applied. In cases which the rule refers to, testimonymay be 

disregarded, and not that it must bedisregarded. The doctrine merely involves 

the question of weight of evidence which a court may apply in a given set of 

circumstances, but it is notwhat may be called “a mandatory rule of evidence”. 

 

19. Again, foreseeing the danger of general application of this doctrine in 

India, the Honb‟le Apex Court observed in Sohrabv. Stateof M.P. [(1972) 3 SCC 

751 : 1972 SCC (Cri) 819]and UgarAhirv. State of Bihar [AIR 1965 SC 277 

:(1965) 1 Cri LJ 256] that “if a whole body of the testimonywere to be rejected, 

only because the witness wasevidently speaking an untruth in some aspect, it is 

tobe feared that administration of criminal justicewould come to a dead stop. The 

Court observed that in Indian scenario, a witness just cannothelp in giving 

embroidery to a story, however true inthe main. Therefore, it has to be appraised 

in eachcase as to what extent the evidence is worthy of acceptance. Merely 

because in some respects thecourt considers the same to be insufficient for 

placing reliance on the testimony of a witness, it does not necessarily follow as a 

matter of law that it must be disregarded in all respects as well. The evidence 

hasto be sifted with care. The aforesaid dictum is not asound rule for the reason 

that one hardly comes across a witness whose evidence does not contain agrain 

of untruth or at any rate exaggeration,embroideries or embellishment. The Court 

observed that an attempt has to be made to,as noted above, in terms of 

felicitous metaphor,separate the grain from the chaff, truth from falsehood.” 

 

20. The Apex Court also observed in Ranjit Singh v. State of Punjab, (2013) 

16 SCC 752thatit is not uncommon for witnesses to make exaggerationsduring 

the course of evidence. But merely because there arecertain exaggerations, 

improvements and embellishments, theentire prosecution story should not be 

doubted. 

 

21. In State of Punjab v. Hari Singh (1974) 4 SCC 552,the Hon‟ble Apex Court 

also observed that “human testimony results from widely different powers of 

observation and description and hence it is necessarily faulty. Even truthful 

witnesses sometimes exaggerate or imagine or tell half truths. As observed, it is 
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the duty of the Courts to extract and separate the hardcore of truth from the 

whole evidence. This is what ismeant by the proverbial saying that Courts must 

separate “the chaff from the grain”. If, after considering the whole mass of 

evidence, a residue of acceptable truth is established by the prosecution beyond 

any reasonable doubt the Courts are bound to give effect to the result flowing 

from it and not throw it over board on purely hypothetical and conjectural 

grounds.” 

 

22. Hence, it is the duty of the Court to find out the truth from the entire 

evidence. Minor variations in the evidence hence, would not affect the root of the 

matter to the extent that same materially does not alter the evidence/credibility 

of the witness. In the instant case,in spite of the fact that there are some 

difference and omissions in the evidence of the eye witnesses as compared to 

their statements made before police, the witnesses remained firm on the point 

that the accused Ajay had physically assaulted Swapan Sarkar. The evidence of 

the eye witnesses to that effect cannot be disregarded as a result only because 

of some minor variations or exaggerations as same do not go to the root of the 

matter. Their evidence as a whole regarding the accused Ajay physically 

assaulting Swapan Sarkar is found to be satisfactory.    

 

23. There is however, difference in the evidence of the witnesses regarding 

the manner of causing physical assault upon the victim. The informant as P.W.4 

has stated that Ajay had physically assaulted him on his head, hands and chest. 

Moreover, Ajay had hit him by „Da‟ on his forehead and beat him in his hands by 

lathi. Again, P.W.3 has also stated that Ajay also used „Da‟ and assaulted Swapan 

on his forehead and shoulder and he started to bleed. No “da” or “lathi” is seized 

by police. Moreover, P.W.1 and P.W.2 have only stated that Swapan was 

physically assaulted by Ajay. They have not mentioned use of any “da” or “lathi” 

in the incident. Hence, the evidence regarding the use of “da” and “lathi” for 

committing physical assault on the victim is not beyond doubt. However, in spite 

of these differences, the evidence of these witnesses regarding physical assault 

committed by the accused Ajay upon Swapan Sarkar remained firm. It also 

appears from the evidence of the victim that he sustained injuries as a result of 

the incident which remained unrebutted.The injury of the victim is further 

affirmed by the Medical Officer (M/O) as P.W.6. The M/O has stated that he had 
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examined the victim on 11.10.2016 and found lacerated wound of ½ inch X ¼ 

inch on the back of his head. The type of injury as per his opinion is simple. The 

defence has given the suggestion that such injury can be caused by falling down 

on hard substance. However, no evidence is led by the defence side to establish 

the same. Hence, such a probability as brought forward by the defence can be 

ruled out. There is otherwise no dispute to the medical report (Ext.2) of the 

victim which coupled with the oral evidence of witnesses clearly establish that 

the victim Swapan Sarkar had sustained those injuries because of the physical 

assault caused to him by the accused Ajay.  

 

24. Another argument of the prosecution is that even if the accused had 

assaulted the victim, same was not voluntary. It is argued that the informant had 

consumed alcohol on that day and had assaulted the accused Ajay and his sister 

Astomi. Therefore, there must have been some scuffle between the parties 

during which the informant had fell down and sustained injuries. The witnesses 

of the prosecution were given that suggestion by the defence. However, that is 

denied by the witnesses. Moreover, the defence also has not led any evidence in 

support of their contention. Hence, such a probability could not be satisfactorily 

established by the defence. On the other hand, prosecution evidence is cogent 

and believable to establish that the accused Ajay had voluntarily caused hurt to 

the informant Sri Swapan Sarkar as a result of which he sustained injuries.  

 

25. There is allegation in the FIR against some other persons as well namely 

Sri Digindra and Pabitra Biswas who are the brother of accused Ajay and his 

sister Astomi Biswas. However, charge sheet is submitted only against Ajay 

Biswas and Pabitra Biswas as no material was found against the other named 

accused persons. The witnesses P.W.1, 2 and 4 have stated in their evidence 

that Ajay, his brother and sister had assaulted Swapan. However, they have 

failed to clarify which of the brother of Ajay had assaulted Swapan. While the 

witnesses have clearly stated about the role of the accused Ajay in assaulting the 

victim, they have failed to clarify the role played by each of the other persons in 

the same. On the other hand, according to the P.W.3, it is only the accused Ajay 

Biswas who had assaulted the victim. Owing to these contradictions among the 

witnesses and lack of clarity, the allegation against the other accused regarding 

causing hurt to the victim could not be established by the prosecution to the 
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satisfaction of the Court. Owing to the same, the allegation of the prosecution 

that both the accused persons acted in furtherance of common intention could 

also not be established by the prosecution.   

 

26. There is also allegation against the accused persons that they had 

wrongfully restrained the victim and had also caused damage to the bike of the 

victim. However, there is no evidence from the prosecution side to establish 

these allegations against the accused persons. 

 

27. From the consideration of entire evidence on record, it transpires that 

prosecution has satisfactorily proved that the accused Ajay had voluntarily 

assaulted the victim Swapan as a result of which he sustained injuries and got 

hurt. Hence, prosecution has proved the offence under Section 323 of IPC 

against the accused Ajay to the satisfaction of the Court. However, because of 

the above discussion, the prosecution has failed to establish the offence under 

Section 341/427/34 of IPC against the accused Ajay. Hence, the accused Sri Ajay 

Biswas is convicted under Section 323 of IPC for voluntarily causing hurt to victim 

Sri Swapan Sarkar. He is however acquitted of the charge under Section 

341/427/34 of IPC. On the other hand, prosecution has failed to establish any of 

the alleged offence against the accused Pabitra Biswas. Hence, accused Pabitra 

Biswas is acquitted of all the charges against him.    

 

28. I have heard the convict on the point of sentence. He has submitted that 

he may be dealt with lightly due to his young age and the nature of the offence. 

He has submitted that the incident had happened suddenly as he got angry when 

the victim splashed mud on them by his bike. The convict is of young person of 

25 years of age with no known previous criminal records. It transpires that the 

incident had happened at the heat of the moment without any premeditation and 

motive. Considering the same and the nature of the offence, I am of the opinion 

that the convict should be given a chance to understand the shortcomings in his 

behavior and character and make necessary amends. Having regard to the 

circumstances of the case, nature of the offence and the young age of the 

offender, I am inclined to extend the benefit of the Probation of Offenders Act, 

1958 to the convict. 
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29. Considering these aspects and the reasons discussed above, the convict 

Sri Ajay Biswas is released on his executing a bond to keep peace and be of good 

behavior which shall extend to the next two years from today and in default of 

which within this period, the convict shall undertake to appear and receive 

sentence when called upon during this period.   

 

30. Furnish a free copy of the judgment to the convict as per the provisions 

of Section 363(1) of Cr.P.C. 

 

31. The convict Sri Ajay Biswas is informed about his right of appeal against 

the order and judgment of conviction and sentence passed as above. 

 

32. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 25th day of July, 2019.                                          

       

 

 

(DebasishKashyap) 

      Sub-Divisional Judicial Magistrate (M),  

                  Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR 

Ext.1(1) …… Signature of P.W.4 (Informant) 

Ext.2……..Injury report 

Ext.2(1)…..Signature of P.W.6 (M/O) 

Ext.3………Seizure list 

Ext.3(1)…..Signature of P.W.7 (S.I, Prabhat Saikia) 

Ext.4……..Sketch map 

Ext.4(1)….Signature of P.W.7 (S.I, Prabhat Saikia) 

Ext.5………Charge Sheet 

Ext.5(1)….Signature of P.W.8 (O/C, Padma Gogoi) 

EXHIBIT OF THE DEFENCE  

NONE 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

PROSECUTION WITNESS 

P.W.1: Smti. Phulanti Namasudra 

P.W.2: Smti. Manju Namasudra 

P.W.3: Miss. Sabitri Namasudra 

P.W.4: Sri Swapan Sarkar 

P.W.5: Sri Madhab Namasudra 

P.W.6: Dr. Anil Phatowali (M/O) 

P.W.7: S.I, Prabhat Saikia 

P.W.8: Sri Padma Gogoi (O/C) 

 

DEFENCE WITNESS 

NONE 

 

       (DebasishKashyap) 

               Sub-Divisional Judicial Magistrate (M),  

         Chapakhowa, Sadiya  
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