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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 380 of 2018  

 

STATE OF ASSAM 

-VS- 

 

SRI UMESH KARMAKAR, S/O, LAKHIRAM KARMAKAR 

ADDRESS: VILL. KHABANG BHANGAN NO.1 LINE, 

PS.DOOMDOOMA, DIST. TINSUKIA (ASSAM) 

 

Under Section 379 of IPC 

 

 Present: Debasish Kashyap, 

   Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. SulekhaKar, learned Asstt. PP 

 
FOR THE ACCUSED: Mr. PutukanChiring, learned defence counsel  

 
CHARGE FRAMED ON: 01.03.2019 
 
EVIDENCE RECORDED ON: 14.03.2019, 09.04.2019, 07.06.2019, 02.07.2019 

 
ARGUMENT HEARD ON:  02.07.2019 

 
JUDGMENT DELIVERED ON:  12.07.2019 

JUDGMENT 

 

1. The case of the prosecution is that on 09.12.2018 between 1.00 p.m. to 

1.30 p.m.,the Glamour motor cycle of make Hero Honda belonging to Sri 

Christofar Suren bearing registration No.AS-23M-6172 was stolen by the accused 

from in front of Union Bank at Dholla. An FIR was lodged by Sri Christofar Suren 

about the theft of his motor cycle at Dholla P.S. which was registered as Dholla 

P.S case No. 36/18 under Section 379 of IPC and S.I. Rupjyoti Malakar was 
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entrusted to investigate the case. During the course of investigation, the accused 

was arrested and remanded to judicial custody. After investigation, charge-sheet 

was submitted against the accused under Section 379 of IPC. 

 

2. The accused is produced from judicial custody. Copies of relevant 

documents are furnished to the accused. After hearing both sides and finding 

prima facie material, charge under Section 379 of IPC was framed against the 

accused. The particulars of the said offence was read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried. The accused is 

allowed to go on bail. But, he could not furnish any bail bond and hence he is 

tried while in custody. 

 

3. Prosecution has adduced evidence of as many as five witnesses including 

the I/O. The accused is examined under Section 313 of Cr.P.C. and his plea is of 

total denial. Defence side declined to adduce any evidence and hence defence 

evidence is closed. I have heard the argument of both the sides. 

 

4.  POINT FOR DETERMINATION: 

Whether the accused on 09.12.2018 between 1.00 PM to 1.30 PM from in front 

of Union Bank at Dholla market, P.S. Dholla, Dist. Tinsukia, Assam committed 

theft of one silver colour Hero Glamour bike bearing registration No.AS-23M-6172 

by taking it out of possession of Sri Christofar Suren and thereby committed an 

offence punishable under Section 379 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

 

5. P.W.1 Sri Sambhu Mahato deposed that he does not know the informant 

as well as the accused.  On the day of the incident he heard from people at 

Dholla bazar that one bike was stolen. But he does not know whose bike was 

stolen and who has stolen the bike. His evidence hence would not be of much 

help to the prosecution. Another witness, P.W. 2, Sri Christofar Suren is the 

informant of this case. He deposed in his evidencethat on 09.12.2018, he parked 

his Hero Honda Glamour bike bearing Registration No.AS23-6172 near Union 

Bank, Dholla at about 1.30 PM and was busy in the market. After 15/20 minutes 

when he returned, he could not find his bike there. He informed Dholla P.S. and 
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also searched for the bike along with his friends. After some time, his friend Nitul 

Bhumij informed him over phone that his bike was in the possession of the 

accused at TalapTengagaon at a distance of about 5 kms from Dholla. He again 

stated that he immediately rushed there and found that his friends Nitul Bhumij, 

Romen Sawashin and some other villagers had handed over the accused along 

with his bike to Talap Police Station. Thereafter, Dholla PS was informed about 

the same. He came to Dholla P.S. and lodged the FIR. He proved the FIR lodged 

by him as Ext.1 and his signature as Ext.1(1). He also deposed that the accused 

along with the bike were brought to Dholla P.S. The bike was seized and a 

seizure list was prepared. He proved the seizure list as Ext.2 and his signature as 

Ext.2(1). In his cross, he stated that he had lodged the written FIR after the 

accused was found with the bike. He denied the suggestion that he had allowed 

the accused to ride the bike and later lodged the case due to misunderstanding. 

He also denied the suggestion from the defence that he had given the keys of 

the bike to the accused and hence his bike was taken by the accused without any 

damage.  

 

6. P.W. 3, Nitul Bhumij is the star witness of this case as he has claimed to 

have found the stolen bike in possession of the accused. He deposed that on a 

day in December, 2018, Christofar Suren had called him and told that his bike 

was stolen from Dholla vegetable market. After some time, he and his friend 

Ramen Samasi were going to Dholla in their bike. On the way near Gurudwara 

between Tengagaon and Talap, they saw the accused trying to kick start the bike 

of the informant. He testified that they tried to catch the accused but he ran 

away. They raised hue and cry and a lot of people gathered there. People chased 

the accused and caught him in the field across the road. They had informed 

Talap out post about the same. Police came and apprehended the accused. 

Later, the informant came and lodged the FIR. Police seized the motor cycle and 

prepared seizure list. He proved the seizure list as Ext.4 and his signature as 

Ext.4(1). He also deposed that police seized one R/C from the informant and 

prepared seizure list. He proved the seizure list as Ext.2 and his signature as 

Ext.2(2). As further deposed by him, police later gave the bike in the custody of 

the informant and prepared zimmanama. He proved the zimmanama as Ext.3 

and his signature as Ext.3(2). In his cross, he stated that the date of occurrence 

was 09.12.2018. He also stated that the informant had informed the police 
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station about the theft of his bike over phone and lodged the FIR later. He 

testified that he was present at the tie of seizure. He also stated that when he 

had seen the accused, he was not moving the bike but was trying to start the 

same.   

 

7. Another witness, P.W. 4 Kalap Suren deposed that on 09.12.2018, his 

friend Christofar Suren had parked his glamour motor cycle near Dholla market 

and went for shopping. After some time, he returned and found his bike missing. 

His brother had not locked the bike. He enquired about the matter. One 

shopkeeper nearby informed him that one boy had kick started the motor cycle 

and went away. His brother had informed other persons about the theft. He 

again deposed that after some time, the accused was seen by Nitul Bhumij and 

others speeding away in his brother’s bike. But seeing them, the accused had 

kept the bike and ran away. People had caught the accused in a field and handed 

over to Talap PS. He further deposed that the accused was taken to Dholla P.S. 

after that. Police had seized the motor cycle and one R/C and prepared seizure 

list. He proved the seizure list as Ext.2 and Ext.4 and his signatures as Ext.2(2) 

and Ext.4(2). In his cross, he stated that he did not see the accused speeding 

away in the bike. He also stated that he was not present when the accused was 

caught and Nitul had informed him that the accused was apprehended. He also 

stated that he had signed on the seizure list at Dholla P.S.  

 

8. P.W. 5 Rupjyoti Malakar is the I/O of the case. He stated that on 

09.12.2018, he was posted at Dholla P.S. as 2nd O/C. On that day, Christofar 

Suren lodged one FIR at Dholla P.S. stating that his motor cycle bearing number 

AS23-M/6172 was stolen from near Union Bank, Dholla. The FIR was registered 

and he was entrusted to investigate the case. He recorded the statement of the 

complainant and seized the RC of the stolen motor cycle from the complainant. 

He prepared seizure list. He proved the seizure list as Ext.2 and his signature as 

Ext.2(4). The witness again deposed that after some time, O/C, Dholla P.S. had 

received one phone call from where he got the information that a bike was 

recovered at Talap. He went to Talap P.S. and found the stolen bike of the 

informant and the accused there. Nitul Bhumij had found the bike along with the 

accused near Talap. He also testified that the bike did not have any keys and the 

accused was riding on the bike. Nitul Bumij and some others had apprehended 
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the accused along with the bike and had handed over to Talap P.S. He seized the 

stolen bike at Talap P.S. along with a scissor from the accused. He prepared 

seizure list. He proved the seizure list as Ext.4 and his signature as Ext.4(3). P.W. 

5 again deposed that he recorded the statement of witnesses and brought the 

accused to Dholla P.S. He had produced the accused in Court. On completion of 

investigation, he submitted charge sheet against the accused. He proved the 

charge sheet as Ext.6 and his signature as Ext.6(1). In his cross, he stated that 

he had made the seizure on 09.12.2018. He stated that witness Nitul Bhumij had 

stated to him that he had seen the accused starting the stolen bike without keys 

and sitting on the same. The keys of the bike was with the complainant and he 

had not seized the same. He also stated that he did not record the statement of 

witnesses near the place from where Nitul had recovered the bike.  

 

9. Before analyzing the above evidence on record, it would not be out of 

place to briefly mention the ingredients of the offence under Section 379 of IPC 

which is defined in Section 378 of IPC as follows 

“ 378. Theft.- Whoever, intending to take dishonestly any movable property out 

of the possession of any person without that person’s consent, moves that 

property in order to such taking, is said to commit theft.”   

 

10. In terms of the above definition, the following are the basic ingredients of 

the offence under section 379 of IPC. 

(a) A dishonest intention  

(b) The property involved is a movable property 

(c) The property is in the possession of any person and a dishonest intention 

to take that property out of that possession without that person’s consent 

(d) Actual moving of that property in order to such taking. 

 

11. It is the fulfillment of these ingredients that is now for consideration in 

the present case in hand.From the evidence of the informant (P.W.2), itcame out 

that on 09.12.2018 at about 1.00 PM, he had parked the Hero Glamour bike 

bearing Registration No.AS-23M-6172 in front of Union Bank at Dholla market. 

Other witnesses, i.e., P.W.3 and 4 have corroborated the same. This evidence 

could not be rebutted by the defence side. Therefore, there is no doubt that the 

bike in question was in possession of the informant Sri Christofar Suren before it 
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was allegedly stolen.  

 

12. It is the allegation of the prosecution that the accused has stolen the 

above bike in question from the possession of the informant. In support of the 

prosecution case, the P.W.2 has stated that when he came back to the place 

where he had kept the bike after 15/20 minutes, he could not find his bike in 

that place. After some time, his friend Nitul Bhumij had informed him over phone 

that his bike was found in the possession of the accused at TalapTengagaon at a 

distance of about 5 kms from Dholla. Hence, he did not see the accused 

committing theft of the bike. Again, Nitul Bhumij as P.W.3 has corroborated this 

evidence as he deposed that he saw the accused trying to kick start the bike of 

the informant near Gurudwara between Tengagaon and Talap. That is not the 

place where the P.W.2 had kept his bike. So, the P.W.3 has also not seen the 

accused moving the bike from the alleged place of occurrence. Another witness, 

Kalap Suren as P.W.4 specifically stated in his cross that he did not see the 

accused moving with the bike of the informant. Thus, none of the prosecution 

witnesses has actually seen the accused moving the bike from the possession of 

the informant. Hence, there is no eye witness to the alleged commission of theft 

of the bike of the informant by the accused.  

 

13. However, it came out from the evidence of the P.W.2 that his friend Nitul 

Bhumij had informed him over phone that his bike was found in the possession 

of the accused at TalapTengagaon at a distance of about 5 kms from Dholla. He 

immediately rushed there and found that his friends Nitul Bhumij, Romen 

Sawashin and some other villagers had handed over the accused along with his 

bike to Talap Police Station. Thereafter, he came to Dholla P.S. and lodged the 

FIR (Ext.1). The accused and the bike were brought to Dholla P.S. and the bike 

was seized. This evidence of the P.W.2 is corroborated by Nitul Bhumij as P.W.3. 

From the evidence of the P.W.3, it came out that soon after he was informed 

about the theft of the bike by the informant, he along with Ramen Samasi were 

going to Dholla on his bike. They saw the accused trying to kick start the bike of 

the informant near Gurudwara between Tengagaon and Talap. They tried to 

catch the accused but he ran away. They raised hue and cry and a lot of people 

gathered there. People chased the accused and caught him in the field across the 

road. They had informed Talap out post about the same. Police came and 
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apprehended the accused. Police seized the motor cycle and prepared seizure list 

(Ext.4). Police later gave the bike in the custody of the informant and prepared 

zimmanama (Ext.3). Again, the witness P.W.4 has also stated that he was 

informed by Nitul Bumij that the accused was caught along with the bike of the 

informant. Their evidence is also supported by the I/O in his evidence as P.W.5. 

The I/O has corroborated the evidence that Nitul Bhumij has found the bike of 

the informant near Talap along with the accused and he along with some others 

had apprehended the accused. They had then handed over the accused and the 

bike to Talap P.S. The O/C, Dholla P.S. had received the information over phone 

and the I/O went to Talap P.S. He brought the accused and the bike to Dholla 

P.S. He had seized the bike found in possession of the accused and prepared 

seizure list (Ext.4). This evidence of these witnesses remained unrebutted.   

 

14. Mr. Chirin, the learned counsel of the accused has argued that 

prosecution has not been able to prove dishonest intension on the part of the 

accused.  Moreover, no one has seen the accused committing the alleged theft. 

Hence, there is no proof of the alleged theft of the bike by the accused from the 

possession of the informant. On the other hand, the learned APP has argued that 

the fact of recovery of the stolen bike from the possession of the accused itself 

proves the alleged offence against the accused. I have considered the rival 

submissions.    

 

15. It is true that none of the witnesses has seen the accused committing the 

theft of the bike from the possession of the informant. But, equally true is the 

fact that there is a clinching corroboration among the prosecution witnesses to 

the effect that the accused was found and apprehended in possession of the bike 

which is allegedly moved from the possession of the informant. The seizure of 

the bike from the possession of the accused is supported by the oral evidence of 

the witnesses apart from the seizure list (Ext.4). It came out from evidence that 

the seized bike is given in custody of the informant by preparing zimmanama 

(Ext.3). The seized bike is produced in Court during trial by the informant and he 

also identified the same. There is no dispute either regarding the seizure of the 

bike from the possession of the accused or also regarding the identification of 

the seized bike. On the other hand, there is suggestion from the side of the 

accused that the informant had himself offered the bike to the accused. Thus, 
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there is rather admission on the part of the accused as to his possession of the 

missing bike of the informant.Therefore, from this corroborative evidence of all 

the witnesses as well as documents, there can be no doubt about the fact that 

the accused was found in possession of the bike which was allegedly stolen from 

the possession of the informant. Moreover, the recovery was made soon after 

the alleged theft not very far from the place where the alleged theft took place. 

In the present circumstances, therefore, the question that is to be decided is 

whether such discovery of stolen property in the possession of the accused 

warrants a presumption to be drawn under Section 114 of the Indian Evidence 

Act, 1872 and if so, to what extend that presumption has to be drawn.   

 

16. Section 114 of the Indian Evidence Actenjoins: "The Court may presume 

the existence of any fact which it thinks likely to have happened, regard being 

had to the common course of natural events, human conduct and public and 

private business, in their relation to facts of the particular case." 

Various illustrations are appended to Section 114 of the Evidence Act among 

which the very first one is of particular relevance in the present case:  

"The Court may presume – (a) that a man who is in possession of stolen goods 

soon after the theft, is either the thief or has received the goods knowing them 

to be stolen, unless he can account for his possession." 

 

17. In view of the evidence already discussed, there is no doubt about the 

fact that the missing bike of the informant was in hispossession just before it 

went missing. It is also clear from the evidence that the bike was moved from 

the possession of the informant and he had no consent for such moving of the 

bike.It is also established beyond doubt that the accused was found in 

possession of the stolen bike of the informant soon after the bike was stolen not 

very far from the place from where it was stolen. It is now for the accused to 

account for the possession of that bike. A suggestion has been put from the side 

of the accused that the informant himself had given the bike to the accused and 

later made allegation against the accused owing to misunderstanding. Same is 

flatly denied by the informant. The accused has failed to adduce any evidence to 

prove any such misunderstanding. There is also no evidence from the accused to 

establish any previous acquaintance or any previous enmity with the informant. 

Hence, there is no possibility that the informant himself would offer the bike to 
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the accused or lodge false case against him thereafter. Thus, the accused has 

failed to offer any reasonable explanation for his possession of the stolen bike 

except denying his involvement in the incident and accusing foul play which is 

not believable at all. In the light of the above discussion in the instant case, 

the presumption Under Section 114, Illustration (a) of the Indian Evidence Act 

could safely be drawn and the circumstance of recovery of the stolen bikesoon 

after the incident in the possession of the accused unerringly points to the 

involvement of the accused. 

 

18. Having drawn that presumption, the question that is for consideration is 

whether the presumption under Illustration (a) of Section 114 of the Indian 

Evidence Act should be that the accused is the thief or has received the stolen 

goods knowing them to be stolen.       

 

19. It is already established beyond doubt that the accused was found in 

possession of the stolen bike soon after the theft not very far from the place of 

the theft. From the evidence of the P.W.3, it came out that the accused was 

trying to start the stolen bike at some distance from the place of the theft. It also 

came out from the evidence of the I/O (P.W.5) that the keys of the motor cycle 

was with the complainant at the time when it was found in possession of the 

accused. Moreover, the connecting wire of the engine of the seized bike was cut 

at the time of seizure and it was directly started from the starter. This evidence 

of the I/O remained unrebutted. It is quite clear from this cogent and unrebutted 

evidence that the accused was trying to start the bike of the informant which 

was without its keys directly from the starter as its connecting wire of the engine 

were cut. Therefore, it is for the accused to explain how he came into the 

possession of the bike of the informant at some distance from the place where it 

was kept and also about his attempt to start that bike without keys when the 

connecting wire of the engine of the bike were cut. However, the accused has 

miserably failed in bringing out any scrap of explanation for the same. In such 

circumstances, apart from the possession of the bike of the informant by the 

accused coupled with the attempt on the part of the accused to start the same 

without keys unerringly establish the dishonest intention on the part of the 

accused. Thus, all these incriminating circumstances brought forward by the 

prosecution against the accused as against non-accountal of the possession of 
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the stolen bike by the accused and the failure to give even a plausible 

explanation vis-a-vis the in-criminating circumstances would go to show that the 

accused was not merely the receiver of stolen articlebut hehimself committed the 

theft of the bike of the informant. Thus, on the basis of facts and circumstances 

of the case, the presumption under Illustration (a) of Section 114 of the Indian 

Evidence Act can safely be drawn that the accused has committed theft of the 

bike of the informant on the relevant date and at the relevant point of time.  

 

20. Because of the above discussion and decision reached, the accused Sri 

Umesh Karmakar is found guilty and convicted of the charge under Section 379 

of I.P.C.  

 

21. I have heard the convict on the point of sentence in terms of provision of 

Section 248 (2) of Cr.P.C. His statement is recorded in a separate sheet. The 

accused has prayed for leniency because of his young age and no previous 

criminal record.    

 

22. In view of the nature of the offence and the nature of the commission of 

the theft in broad day light from a busy market, I am not inclined to give the 

benefit of the Probation of Offenders Act, 1958 to the convict. 

 

23. However, the convicthas already spent more than 07 (seven) months in 

judicial custody during investigation and trial. Although bail is granted to the 

accused, he could not furnish bail bond and he is still in custody. The stolen bike 

is also recovered. Taking into account all these facts and circumstances, I find 

that the ends of justice will be appropriately met, if the convict is sentenced to 

simple imprisonment for the said period he has already undergone in 

custody.The convict is accordingly sentenced to undergo simple imprisonment for 

a period of 07 (seven) months and one day for the offence under Section 379 of 

IPC.  

 

24. The period of imprisonment already undergone by the accused during 

investigation and trial shall be set off against the period of imprisonment 

imposed on him in terms of provision of Section 428 of Cr.P.C. The bail bond 

executed by the accused and surety, if any are extended for next six months as 
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per the Provisions of section 437(A) Cr.P.C. 

 

25. Furnish a free copy of the judgment to the convictas per the provisions of 

Section 363(1) of Cr.P.C. 

 

26. The convict Sri Umesh Karmakar is informed about his right of appeal 

against the order and judgment of conviction and sentence passed as above. 

 

27. Seized articles, if any be returned to the rightful owner as per law.  

 

 Case is disposed of on contest. 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 12th day of July, 2019.                                          

       

 

 

   (Debasish Kashyap) 

              Sub-Divisional Judicial Magistrate (M), 
                                     Chapakhowa, Sadiya 
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APPENDIX 

 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR 

Ext.1(1)….Signature of P.W.2 (Informant) 

Ext.2.......Seizure list 

Ext.2(1)......Signature of P.W.2 

Ext.2(2).....Signature of P.W.3 

Ext.2(3).....Signature of P.W.4 

Ext.2(4)….Signature of PW 5 (I/O of the case) 

Ext.3………ZimmaNamma 

Ext.3(1)…... Signature of P.W.2  

Ext.3(2)…… Signature of P.W.3 

Ext.4……….. Seizure list 

Ext.4(1)…… Signature of P.W.3 

Ext.4(2)…… Signature of P.W.4 

Ext.4(3)….. Signature of P.W.5 

Ext.5………. Sketch Map 

Ext.6……..Charge sheet 

Ext.6(1)….Signature of I/O ( S.I, Rupjyoti Malakar) 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  
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PROSECUTION WITNESS 

P.W.1: Sri Sambhu Mahato 

P.W.2: Sri Christofar Suren 

P.W.3: Sri Nitul Bhumij 

P.W.4: Sri Kalep Suren 

P.W.5: Sri Rupjyoti Malakar (I/O) 

 

DEFENCE WITNESS 

NONE 

 

 (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

   Chapakhowa, Sadiya    


