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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 94 of 2019  

 

STATE OF ASSAM 

-VS- 

 

1. SRI LULU BORAH, S/O LATE RUPAI BORAH 

     ADDRESS: VILL.MITHAAM KHUTIPATHAR, P.S. DHOLLA, 

DIST. TINSUKIA (ASSAM) 

2. SRI DASARATH SONOWAL, S/O SRI BHAIMON SONOWAL 

ADDRESS: VILL.MITHAAM KHUTIPATHAR, P.S. DHOLLA, 

DIST. TINSUKIA (ASSAM) 

3. SRI CHINTU GOGOI,S/O LATE BIMAL GOGOI 

ADDRESS: VILL. RONGALI BEEL NEAR SCHOOL, P.S. NAMSAI 

DIST. ARUNACHAL PRADESH. 

4. SRI JAINATH GOGOI,S/O SRI RATNESWAR GOGOI 

VILL. RONGALI BEEL NEAR SCHOOL, P.S. NAMSAI 

DIST. ARUNACHAL PRADESH 

 

Under Section 380/34 of IPC 

 

 Present:            Debasish Kashyap, 

     Sub-Divisional Judicial Magistrate (M), Sadiya 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 
FOR THE ACCUSED: Mr. P. Chirin, learned legal aid counsel  

 
CHARGE FRAMED ON: 27/05/2019   
 
EVIDENCE RECORDED ON: 07/06/2019, 02/07/2019, and 16/07/2019  

 
ARGUMENT HEARD ON: 26/07/2019  

 
JUDGMENT DELIVERED ON: 26/07/2019 
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JUDGMENT 

 

1. The case of the prosecution is that on 05/04/2019 at about 2 AM, the 

accused persons had stolen two Goats of the informant Sri Balak Bahadur Dorjee 

worth approximately Rs. 15,000/- from his house. Later, the four accused 

persons namely Sri Jaynath Gogoi, Sri Bhaskar Sonowal, Sri Lulu Borah and Sri 

Chintu Gogoi were caught at Dholla Bazar by the public under suspicion when 

they were trying to sell two goats in the market and handed them over to Dholla 

Police Station. An FIR was lodged by the informant in this regard which was 

registered as Dholla PS case No.18/2019 under section 380/34 of IPC and S.I. 

Rupjyoti Malakar was entrusted to investigate the case. The accused persons are 

arrested and remanded to judicial custody. As they are unable to engage any 

lawyer, learned legal aid counsel Mr. P. Chirin is engaged from the Court to 

represent the accused persons in this case. After investigation, charge-sheet was 

submitted against the accused persons under Section 380/34 of IPC. 

 

2. The accused persons are produced from judicial custody. Copies of 

relevant documents are furnished to the accused persons. After hearing both 

sides and finding prima facie material, charge under Section 380/34 of IPC was 

framed against the accused persons. The particulars of the said offence was read 

over and explained to the accused persons to which they pleaded not guilty and 

claimed to be tried. 

  

3. The accused persons are tried while in custody. Prosecution has adduced 

evidence of six witnesses including the I/O. The accused persons are examined 

under Section 313 of Cr.P.C. and their plea is of total denial. Defence side 

declined to adduce any evidence and hence defence evidence is closed. I have 

heard the argument of both the sides. 

 

4.   POINT FOR DETERMINATION: 

Whether the accused persons in furtherance of their common intention on the 

night of 05.04.2019 committed theft of two goats of value Rs.15,000/- from the 
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house of Sri Balak Bahadur Dorjee at Vill. Hahkhati Haloa Pathar, P.S.Dholla, 

Dist. Tinsukia, Assam and thereby committed an offence punishable under 

Section 380/34 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

5. P.W.1 Balak Bahadur Dorjee is the informant of this case. He deposed 

that he has seen the accused persons for the first time on the date of their 

arrest. He testified that on 05.04.2019 at about 2:00 am when his mother had 

gone to bathroom, she saw that two of their goats valued at Rs. 15,000/- to 

20,000/- were missing from the house where they were tied up. One of the goats 

was white in colour while the other was brown in colour. His mother immediately 

informed them and thereafter they informed the villagers. He searched for the 

goats in the village but could not find them. On the next day, two of their 

villagers named Ashok Rai and Devraj sharma had gone to Dhola police station 

for some work. The O/C, Dhola PS had told them that four persons were 

apprehended while they were trying to sell two stolen goats at Dhola market. 

O/C had sent the photographs of two goats to Ashok Rai and Devraj sharma and 

they had sent him the photographs of the goats over whatsapp. He could 

recognize that the goats in the photographs were his goats which were missing. 

He immediately rushed to Dhola PS. He found the accused persons at Dhola PS. 

But could not find his goats. He lodged the FIR at Dhola PS in this regard. He 

proved the FIR as Ext 1 and his signature as Ext1(1). In his cross, he stated he 

had not mentioned the description of the goats in the FIR. He had also not stated 

the description of the goats to the police. He could not find his missing goats. 

Thus, it is clear from the above evidence that P.W.1 has not personally seen the 

accused persons committing theft of his missing goats. It is also clear that the 

missing goats of the P.W.1 are also not found by him or recovered from the 

possession of the accused persons.   

 

6. P.W.2 Ranbir Sahani is another witness in this case who stated that about 

2/3 months back during day time, he was sitting at Dhola market. At that time he 

had seen accused Lulu Borah along with one of the accused (whose name he 

does not know) sitting in the market with two goats tied up. He testified that he 

knew that the accused Lulu Borah was involved in a number of theft cases. 

Therefore, He had a suspicion. Hence, he asked Lulu Borah from where he had 
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brought the two goats. Then Lulu Bora had told him that he had bought the two 

goats from Namsai and had brought the same for selling. He had a doubt and 

hence clicked photographs of the two goats. He called up Sri Rupjyoti Malakar of 

Dhola PS and informed him about the same. He had also sent him the 

photographs of the goats. After some time, police had come to Dhola Bazar and 

asked him to show the house of Lulu Borah. He took him to his house. Police 

enquired Lulu Borah about the goats. He told the police that he had tied up the 

goats in the field but they were missing. Thereafter, police had taken Lulu Borah 

to police station and he left for his home. In his cross he stated he does not 

know the name of the other accused persons except Lulu Borah. He also cannot 

say about the case number of the other cases where Lulu Borah was involved. 

From the evidence of this witness also it is clear that he has not personally seen 

or even heard from anyone regarding the accused persons committing the theft 

of the missing goats of the informant. Though the witness has stated that he had 

seen Lulu Bora and one of the accused along with two goats at Dholla market, 

there is no evidence from him at all to establish that those two goats are the 

missing goats of the informant.  

 

7.  Another witness, P.W.3 Smti. Mala Devi deposed that the accused 

persons regularly bring goats to the house of Lulu Borah and sell in the market. 

About 2 month back, the accused persons brought two goats, one black and one 

brown in colour to the house of Lulu Bora and took the goats to the market. 

After some time, police called her to the Dhola Police station and enquired her. 

In her cross, she stated that she does not remember the exact date of the 

incident. The accused regularly bring goats to their house. She does not know 

the owner of the two goats. She also cannot say if the goats she had seen 

belong to the informant. Thus, this witness too has not seen the accused persons 

committing theft of the goats of the informant. Moreover, her evidence also 

would not establish that the two goats which she has claimed to have seen in 

possession of the accused persons are the stolen goats of the informant.    

 

8. P.W.4, Aktar Kurachi stated that on 05.04.2019, the accused Lulu Borah 

had brought two goats to his house for selling. But he grew suspicious and hence 

did not purchase the same. Thereafter, Lulu Borah went away. In his cross, he 

stated that Police did not enquired him. He also stated that Lulu Borah never 
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brought any goat for selling to his house before. The evidence of this witness too 

does not establish the identity of the two goats which he claimed to have seen in 

possession of the accused Lulu. Hence, the evidence of this witness would not be 

of any help to the prosecution.   

 

9. P.W5 Sri Rupjyoti Malakar is the I/O of this case. He deposed that on 

05.04.2019, he was posted at Dholla PS as 2nd officer. On that day one Balak 

Bahadur Darjee lodged one FIR at Dholla PS stating that two of his goats were 

stolen from his house. Later, the accused persons were apprehended by public 

on suspicion of that theft. The FIR was registered and O/C, Dholla PS entrusted 

him with the investigation of this case. As deposed by him, one Ranbir Sahani 

had clicked photographs of the accused along with two goats and sent it to O/C, 

Dholla PS. When O/C, Dholla PS went towards Hahkhati, Balak Bahadur Darjee 

had informed him about the theft of his goats. O/C, Dholla PS then showed the 

photographs of the goats to the complainant and he identified the same. He 

searched for the accused. Two of the accused were found near Dholla bazar. He 

arrested them and enquired about the goats. They told that the goats are in the 

house of Lulu. He went to the house of Lulu and enquired about the goats. Lulu 

told that he had tied up the goats in the house of Maina Tanti. He went to the 

house of Maina Tanti along with Lulu. Maina Tanti told him that Lulu had tied up 

two goats in her campus. But after some time, Lulu took away the two goats. 

Maina Tanti had asked Lulu where he was taking the goats. But Lulu did not 

reply. Lulu then told that Bhaskar Sonowal might have taken the goats. He 

enquired Bhaskar Sonowal. Bhaskar told that he had handed over the goats to 

Lulu. But the goats could not be recovered. The printed photographs of the 

stolen goats were seized and he prepared seizure list. Ext2 is the seizure list and 

Ext2(1) is his signature. Ext.3 & 4 are the printed photographs of the stolen 

goats. Ext.5 is the sketch map of the place of occurrence and Ext5(1) is his 

signature. On completion of investigation, he found sufficient material against the 

accused and submitted charge sheet against the accused. Ext.6 is the charge 

sheet and Ext.6(1) is his signature. In his cross, he stated that he did not seize 

the mobile phone of Ranbir Sahani. He had taken the printout of the photographs 

of the goats from his mobile phone. He cannot say about the history of the 

photographs. He cannot say whether the photographs are original or edited. The 

complainant did not state about the description of the goats. He did not seize 
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any material regarding the ownership of the goats. It is thus clear from this 

evidence that even the I/O has not found the accused persons in possession of 

the stolen goats of the informant. Moreover, the stolen goats of the informant 

are not yet recovered.   

 

10.  Another witness, P.W.6 Smti. Moina Tanti stated that on the day of 

occurrence, she was at her home. Lulu came with two goats to her house and 

told that he would tie up the goats at her house and would take back after 

sometime. She was busy at her work and Lulu might have taken back the goats 

later. After sometime, Police arrested Lulu and took him to her house. Police 

asked her whether Lulu had brought two goats to her house and she replied in 

the affirmative. In her cross, she stated that she did not see whether Lulu had 

taken back the goats. She is also not aware about the owners of the Goats. She 

stated that Lulu never brought goats to her house before. Hence, this witness is 

also not aware about the owner and identity of the goats which she claims to 

have seen in possession of the accused Lulu.  
     

 

11. From the perusal of the evidence, it transpires that none of the 

prosecution witnesses including the informant himself has seen the accused 

persons committing theft of the goats of the informant. No goat is recovered or 

found in possession of the accused persons. In fact, the goats which the 

informant claims to be stolen are not recovered. In these circumstances, the only 

basis of the prosecution for the alleged offence against the accused persons is 

suspicion as the accused were seen along with two goats. Among the 

prosecution witness, P.W.2, P.W.3, P.W.4 and P.W.6 have corroborated that they 

had seen the accused Lulu along with two goats. Though P.W.2 has claimed that 

another accused was also there along with Lulu, he could not identify the 

accused. However, none of these witnesses is aware about the owner of those 

two goats. The identity of the two goats claimed to be found in possession of the 

accused Lulu is not established. Again, it is the informant (P.W.1) and the I/O 

(P.W.5) who claim that the informant has identified his two missing/stolen goats 

from the photographs sent to O/C, Dholla P.S. over “whatsapp”. Two printed 

photographs (Ext.3 and 4) are produced in the Court and it is claimed that those 

are the printed copies of the original photographs. As claimed by the I/O 

(P.W.5), the original photographs were clicked by the P.W.2 and sent to O/C, 
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Dholla P.S. However, the original photographs and the device by which they 

were clicked is not produced. The P.W.2 has not identified the Ext.3 and Ext.4. 

Moreover, these printed photographs (Ext.3 and 4) are not proved in accordance 

with law. Hence, these are not admissible in evidence. Consequently, the claim of 

the prosecution that the informant had identified his missing goats from the 

photographs is not established. The identity of the two goats which are allegedly 

stolen from the house of the informant is hence not established. Apart from that, 

even the ownership or possession of the goats by the informant which he 

claimed to have been stolen is not established. Hence, there is no evidence that 

the accused persons had committed theft of the goats of the informant.   

 

12. Owing to the above discussion, facts and circumstances, prosecution has 

miserably failed to establish the allegation of theft against the accused persons. 

Moreover, there is absolutely no evidence from the prosecution side that there 

was any common intention among the accused persons for the commission of 

the alleged offence. Therefore, considering all the aspect including the 

circumstances of the case, I am of the opinion that the prosecution has failed to 

prove its case under Section 380/34 of I.P.C. against the accused persons. 

Accordingly, all the accused persons are found not guilty and acquitted of the 

charge under Section 380/34 of I.P.C. and they are set at liberty forthwith.  

 

13. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

14. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 26th day of July, 2019.                                          

              

            

   (Debasish Kashyap) 

                   Sub-Divisional Judicial Magistrate (M), 
                              Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR 

Ext.1(1)….Signature of P.W.1 (Complainant) 

Ext.2….. Seizure list 

Ext.2(1)…Signature of PW5 

Ext.3 & 4… Printed photographs  

Ext. 5….. Sketch map of the place of occurrence.  

Ext.6.. Charge sheet 

Ext.6(1)…Signature of the I/O 

 

EXHIBIT OF THE DEFENCE  

NONE 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

 

PROSECUTION WITNESS 

P.W.1:  Sri Balak Bahadur Dorjee 

P.W.2:  Sri Ranbir Sahani 

P.W3:   Smti. Mala Devi 

P.W4 : Sri Aktar Kurachi 

P.W5 : Sri Rupjyoti Malakar 

P.W6 : Smti. Moina Tanti 

 

DEFENCE WITNESS 

NONE 

 

 

        (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

            Chapakhowa, Sadiya   


