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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR)  

      TINSUKIA 

 

Present: S. Sultana, AJS 

      SDJM(S), Tinsukia 

 

GR CASE NO. 523/18 

U/S 341/294/353/332 IPC 

 

     State of Assam 

Vs 

     Amrish Agarwal 

                                                        …….... ACCUSED 

 

 

Advocate for prosecution: Learned Banti Hazarika 

Advocate for defence: Learned B. Agarwal 

Charge framed on: 07-06-2018 

Date of Evidence:  09-11-18, 19-11-18, 19-01-19, 

   18-02-2019, 22-5-19, 26-06-19 

Date of Argument: 02-07-19, 16-07-2019 

Date of Judgment: 25-07-2019 

JUDGMENT 

 

1. The prosecution case succinctly is that informant lodged an ejahar on 

18.03.2018 stating that on the same day itself at about 6pm while he was 

executing his government duty along with his staff and clearing block in 

Chirwapatty Road, he found one Wagon-R vehicle with Registration 

No.AS-23H-4464 parked on the road which had blocked free flow of 

traffic movements. Informant further alleged in the ejahar that he 
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searched for the driver and owner of the vehicle for about 15 minutes but 

no one responded. Ultimately informant was bound to put the 

government issued wheel lock in the wheel of the vehicle. Informant 

alleged that just after locking the said vehicle, one person approached 

and claimed himself as owner of the vehicle and started to scream 

violently on the informant and his on duty staff and made a lot of 

derogatory statements using slang and obscene languages and scuffled 

with informant and his traffic staff by obstructing him to execute his 

government lawful duty. Thereafter, informant warned the vehicle owner 

that since he was executing government lawful duty in government 

uniform, so vehicle owner was violating the law of the land by obstructing 

government servant from his lawful duty. Also, when informant enquired 

about his identity, accused refused and became more furious and pushed 

informant grabbing his uniform on chest and also assaulted his on duty 

staff UBC/644 Sri Dilip Basumatary causing simple injury on his person. 

Thereafter, the accused person was somehow apprehended with the help 

of informant's other staff and brought to Tinsukia Police Station and 

handed over to O/C, Tinsukia Police Station. Later on, the accused person 

identified himself  as  Amrish Agarwal.  

      Thus, the above facts and circumstances led to the filing of the 

instant complaint and set the prosecution case in motion. 

 

2. Based on the ejahar, Tinsukia P.S Case No.322/18 u/s 341/294/353/332 

IPC was registered. After completion of investigation, Investigating Officer 

submitted Charge-sheet against accused Amrish Agarwal u/s 

341/294/353/332 IPC for his prosecution under the aforesaid sections of 

law. 
 

3. Relevant copies of documents were furnished to above mentioned 

accused persons as per provision of law. Charges u/s  353/332/294/341 

IPC were framed, read over and  explained to accused to which accused 

person  pleaded not guilty and claimed to be tried. 
 

4. In this instant case, 6 (six) prosecution witnesses (hereinafter referred to 

as PWs) have been examined-in-chief and cross examined by defence. 
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5. Statement of defence u/s 313 CrPC has been recorded in which accused 

has reiterated he is innocent and not guilty. Defence tendered evidence in 

its support. I have heard argument advanced by both sides. I have also 

gone through the written argument filed by defence. I have also perused 

the entire case record. 

 

POINTS FOR DETERMINATION: 

 

6. The points of determinations are as follows:- 
 

(i) Whether accused on 17.03.2018 at about 6pm restrained the 

informant wrongfully by voluntarily obstructing him from 

proceeding towards any direction and thereby committed an 

offence u/s 341 IPC? 
 

(ii) Whether accused on 17.03.2018 at about 6pm used obscene 

words on the informant in  public place  and thereby committed 

an offence u/s 294 IPC? 
 

(iii) Whether accused on 17.03.2018 at about 6pm voluntarily caused 

hurt to deter informant who is a public servant from his duty while 

he was clearing block in Chirwapatty road and thereby committed 

an offence u/s 332 IPC? 
 

(iv) Whether accused on 17.03.2018 at about 6pm assaulted the 

informant to deter him from discharge of his duty while he was 

clearing block in Chirwapatty Road and thereby committed an 

offence u/s 353 IPC? 

 

 

REASONS, DISCUSSIONS &DECISIONS THEREOF: 

7. To arrive at a conclusion, I have gone through the evidence on record 

thoroughly.  

8. PW1/Informant Hiranya Kr. Borah has deposed in his evidence that  

he knows the accused who was present in Court. PW1 also deposed that 

on 17.03.18, he was posted as Traffic Inspector, Tinsukia. PW1 deposed 

that at around 5pm, he got to know that there was a traffic jam from S.K. 
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Police Point towards Chirwapatty Road. PW1 accordingly made G.D. Entry 

No.297 dated 17.3.18. Immediately thereafter, PW1 along with I/C 

Puranjay Borah and staff proceeded towards Chirwapatty  Road. PW1 

deposed that on reaching the place, while they were clearing the 

blockade and traffic, he found a WagonR vehicle bearing no.AS-23H-4464 

which caused road block and traffic. PW1 deposed that for around 15 

minutes, they searched for the said vehicle's driver but they could not 

find him, thereafter they put a govt. issued wheel lock in the said vehicle. 

PW1 deposed that thereafter, accused whom PW1 identified in open 

Court, proceeded towards them and started abusing them verbally in 

slang languages for putting the wheel lock. When PW1 tried to stop him 

from verbally abusing them, accused pushed him while PW1 was dressed 

in his traffic police uniform. When constable Dilip Basumatary tried to 

stop the accused from misbehaving with PW1, accused punched him on 

his chest and hit him on his right forearm. At that time, SI Puranjoy 

Borah, Dilip Basumatary and PW1 himself caught the accused and 

brought him to Police Station. PW1 further deposed that accused by 

behaving in such a manner, obstructed PW1 and others from performing 

his duty during their duty hours while they were dressed in their 

uniforms. 

In his cross examination, PW1 has deposed that he has mentioned 

about being informed about the traffic jam in G.D. Entry but he has not 

named the person who informed him about the traffic jam by exercising 

his source privilege of not disclosing his name. PW1 has mentioned about 

G.D. Entry in his F.I.R. and he has also submitted the extract copy. PW1 

also deposed that from the place of incident, S.K. police point is situated 

at a distance of within 500 meters. PW1 has mentioned in his F.I.R. as 

well as statement u/s 161 CrPC that Puranjay Borah accompanied him to 

the place of occurrence. PW1 inquired about the driver of the WagonR 

vehicle on the day of incident from the nearby people and shops but did 

not mention their names in the F.I.R. or in the statement. In the place of 

occurrence due to vehicle of accused, there was traffic jam of 10 to 12 

vehicles. PW1 did not note down the registration no. and details of any of 

the vehicles stuck in traffic jam caused by parking of the vehicle of 
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accused. The vehicle of accused was parked in left-middle side of the 

road starting from S.K. police point towards Chirwapatty. PW1 has not 

mentioned the slang words used by accused either in his F.I.R. or in his 

statement. PW1 could not state the distance between the Axis Bank 

situated near the place of occurrence, though it was near to the vehicle 

parked by the accused. The incident occurred at 6pm and shops near the 

place of occurrence were open. PW1 also deposed that when wheel lock 

is put in a vehicle, the vehicle can not move. After putting the wheel lock 

in the vehicle of the accused, PW1 proceeded to police station with 

accused and the vehicle remained at place of occurrence. After putting 

the wheel lock, the accused arrived and started verbal altercation with 

PW1. Though PW1 has mentioned in his F.I.R. that Dilip Basumatary was 

injured by accused but PW1 has not mentioned where particularly, in 

which body part accused injured Dilip Basumatary. For wrongful parking, 

Sec.179/201 M.V. Act is attracted. PW1 did not register any case under 

M.V. Act as it is non-cognizable to police. PW1 deposed that they could 

direct accused to pay compound fees as per M.V. Act. PW1 did not 

mention in the F.I.R. or in his statement that he directed accused to pay 

compound fees or wrongful parking. PW1 deposed that he does not know 

if accused had his shop situated near the place of occurrence. 

In rest of the evidence, PW1 has denied the suggestions put by  the 

defence.  

PW2- Dilip Basumatary has deposed in his evidence that he  knows 

the complainant. PW2 also identified the accused who was present in 

Court. PW2 deposed that he is informant's PSO.  PW2 also deposed 

that around 5 months ago, the incident took place. PW2 deposed that he 

has forgotten the date of incident. PW2 further deposed that on the day 

of incident, there was a traffic jam near Axis bank in Chirwapatty, 

Tinsukia due to a vehicle being parked on the road. It was a WagonR 

vehicle but PW2 has forgotten the registration number. At the time of 

incident, PW2 was present along with the  informant and one Pankaj 

Dutta. PW2 deposed that they searched for the driver of the WagonR 

vehicle but they could not find him. As per direction of informant, they 

put wheel lock in the WagonR vehicle. It was evening at that time. PW2 
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deposed that  after 15 minutes of putting the wheel lock, accused arrived 

and asked them why did they put the wheel lock in his vehicle and argued 

that where will he park his vehicle as he does his business in that 

particular area. PW2 deposed that accused while  arguing with them 

verbally, PW2 told  accused to stop and also told his senior i.e. 

complainant to take accused to police station but accused in the 

meantime punched PW2 in his chest and hit him in his left forearm. 

Thereafter, PW2 along with informant and  I/C Puranjay Borah caught 

accused and brought him to police  station.PW2 was medically examined 

in Tinsukia Civil Hospital. The offending vehicle of accused was seized and 

seizure list was prepared.  

In his cross examination, PW2 has deposed that on the day of 

incident at around 6pm, they reached the place of occurrence. On 

reaching the place of occurrence, the first thing that they did is they 

searched for the driver of the WagonR vehicle. Informant searched for 

the driver while PW2 accompanied him in Chirwapatty, they also inquired 

about the driver from the shops. PW2 deposed that they inquired from 10 

to 12 shops situated nearby the place of occurrence, about the driver. 

PW2 could not say the names of the shopkeepers from whom they 

inquired about the driver of the vehicle. PW2 deposed that when they 

could not find the driver, wheel lock was put in the vehicle and when they 

put the wheel lock in the vehicle, there were 4 to 5 vehicles stuck in 

traffic jam. PW2 has seen informant noting down the 4 to 5 vehicle nos. 

stuck in traffic jam as mentioned above. The vehicle of accused was 

parked in right side of the road starting from S.K. police point towards 

Chirwapatty. There exists a house, Axis bank and shops near the place of 

occurrence. At the time when after putting the wheel lock, there was an 

altercation, 2 to 3 vehicles were present in the road. After the incident, 

informant asked details of persons of around 2 vehicles present in the 

road. The people in around 2 vehicles present in the road when the 

incident occurred have witnessed the incident. The shopkeepers of the 

shops situated near the place of occurrence also witnessed the incident. 

Although the accused was asked for fine and behaved well by informant 

but later he was brought to police station. PW2 did not mention to 
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Investigating Officer (I/O) that accused was asked for fine. PW2, 

informant, Pankaj Dutta and Puranjay Dutta were present at the place of 

occurrence. When accused punched PW2, he was prevented by informant 

and asked why did he hit PW2 and thereafter he was brought to police 

station. PW2 sustained injury in his chest and left hand. When accused 

punched PW2 in his chest and gripped his shirt, 2/3 buttons of his shirt 

were torn. The I/O did not seize the shirt that PW2 was wearing on the 

day of incident. PW2 deposed that he has come to Court along with his 

senior but he did not discuss about the incident with his senior nor PW2 

was tutored by his senior as to how to depose.  

In rest of the evidence, PW2 has denied the suggestions put by  the 

defence.  

PW3- Puranjay Borah has deposed in his evidence that he knows the 

complainant. PW3 knows the accused who was present in Court. PW3 

deposed that he was posted in Tinsukia as  Traffic in-charge on 17.03.18. 

PW3 also deposed that they received an information about traffic 

congestion on 17.03.18 at  about 5-5:30pm. PW3 certified the extract 

copy of G.D. entry as Traffic in-charge, Tinsukia. Accordingly, on receiving 

the information, informant, his driver Pankaj Dutta, PSO Dilip Basumatary 

and PW3 proceeded to S.K. police point from where there was a traffic 

jam towards Chirwapatty. PW3 deposed that they along with the help of 

their rider party started clearing the traffic jam from S.K. police point 

towards Chirwapatty and while clearing the traffic jam, they found a 

WagonR vehicle parked on the left – middle side of the road. PW3 

deposed that  they let other vehicles passed by while trying to reduce the 

traffic jam and in the meantime informant was searching for the driver of 

the WagonR vehicle which was parked on the left-middle side of  the 

road. The driver was not found and then informant directed his PSO Dilip 

Basumatary to put wheel lock in the WagonR vehicle. After putting the 

wheel lock, the accused who identified himself as owner of the WagonR 

vehicle and started arguing with the informant and there was a public 

gathering.  PW3 deposed that when accused was arguing with informant, 

they all including the informant were dressed in their duty uniform and 

accused also pointed his finger towards informant. Informant told 
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accused to produce his documents so that informant could  issue challan 

but accused did not produce any document, instead he got more agitated 

and was arguing at a high pitch and kept coming forward towards 

informant in aggression. Informant told accused to behave as they were 

on duty and told accused if he misbehaved further, he would have to 

arrest  accused. On hearing this accused got more aggressive and 

informant directed his PSO Dilip Basumatary to take accused into custody 

and it is then that accused punched Dilip  Basumatary on his chest. 

PW3 deposed that they immediately  caught hold of accused and brought 

him to police station. PW3 has forgotten the registration no. of the 

WagonR vehicle. PW3 deposed that due to aggressive behaviour of the 

accused, they were obstructed from performing their duties on the day of 

incident. PW3 was examined by I/O. 

In his cross examination, PW3 has deposed that he has been 

posted in Tinsukia Police from January 2017. PW3 knows the roads and 

lanes of this town very nicely. The road starting from S.K. police point to 

Pipaltal Charali is called Chirapatty Road, and the road starting from 

Pipaltal Charali to Tinkunia Gurudwara is called G.N.B. Road. These exists 

on both sides of the above mentioned roads various shops and markets 

as well as business establishments, schools etc. The Chirapatty road is a 

one way road starting from S.K. point to Pipaltal Charali. Vehicles are 

permitted to make entry at S.K. point but vehicles could not enter Pipaltal 

Charali Road. People park their vehicles on Chirapatty road near their 

business establishment at their own risk. PW3 reached at place of 

occurrence at 5:30pm. PW3 deposed that at around 6:00pm  they put 

wheel lock in the vehicle of accused. PW3 did not measure the  Chirapatty 

road, it is approximately 25-30 feet in breadth as per his idea. PW3 

deposed that they did not bring the offending vehicle of accused to 

Tinsukia Police Station and they brought the accused to police station, at 

that time his vehicle was lying with the wheel lock in it. PW3 deposed that 

he often travel through G.N.B. Road while on duty. The fast food 'Thelas' 

are often parked on the roadside doing their business. PW3 deposed that 

they often go for removing the fast food Thela from roadside. PW3 

deposed that they did not take any proceeding against those thelas under 
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Police Act. GD entry was made on the day of incident. PW3 saw the 

certified copy of GD entry on last date in Court. 

In rest of the evidence, PW3 has denied the suggestions put by  the 

defence. 

PW4-Pankaj Dutta has deposed in his evidence that he knows the 

complainant. PW4 knows the accused who was present in  Court. PW4 

also deposed that he was the driver of the informant. The incident 

occurred around 5 months ago. Informant, PSO Dilip Basumatary, I/C 

Puranjay Borah and PW4 went to Chirwapatty on duty. A WagonR vehicle 

was parked in left-middle of the road starting from S.K.police point 

towards Chirwapatty. As the WagonR vehicle was parked in the left-

middle side of the road, it caused traffic jam on the road starting from 

S.K. police point towards Chirwapatty. The WagonR vehicle had no driver. 

PW4 deposed that they searched for the driver but could not find him. 

Informant then directed Dilip Basumatary to put wheel lock in the 

WagonR vehicle. After putting wheel lock on the vehicle, accused arrived 

and identified himself to be its owner and started arguing with informant 

that accused has his business in Chirwapatty and where would he park 

his vehicle. Accused misbehaved with informant. Informant, Dilip 

Basumatary, Puranjay Borah and PW4 were dressed in their duty uniform. 

Accused pushed informant. When PSO Dilip Basumatary intervened and 

tried to stop the accused, accused punched Dilip Basumatary in his chest 

and hit him in one of his arms. Thereafter, accused was caught hold and 

taken to police station. PW4 has forgotten the registration no. of the 

WagonR vehicle. PW4 deposed that due to misbehaviour of accused, they 

were obstructed from performing their duty.  

In his cross examination, PW4 has deposed that for last one year 

he has been attached to Tinsukia Traffic Branch as Constable. PW4 drove 

the vehicle on the day of incident to the place of occurrence (PO). PW4 

deposed that he does not remember exact time when he reached P.O. 

PW4 deposed that at around 3:00pm  they  arrived at P.O. along with 

other police officers. In presence of police officers, the wheel lock was put 

in the vehicle of accused at the instruction of PW1. PW4 deposed that 
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they stayed at the P.O. for half an hour and brought accused to police 

station. The offending vehicle was in Chirapatty Road. GNB road passes 

through middle of Tinsukia town, there exists fast food thelas on sides of 

the road. At the time of incident and even on day of examination of PW4 

thelas existed on the side of the road. The wheel lock and colour of the 

vehicle shown in Ext-A is similar to offending vehicle. 

In  rest  of the evidence, PW4  has denied  the  suggestions   put by   the 

defence.  

PW5-Dr. Nicky Shah has deposed in her evidence that on 17.3.18 she 

was posted at Tinsukia Civil Hospital as Medical and Health Officer-1. On 

that day at around 8:25pm she examined Sri Dilip Basumatary, escorted 

and identified by Surjya Gogoi, and  found following injuries: 

 

1) Multiple abrasions over chest and right forearm. 

2) He also complained of pain and swelling of the scrotum. 

 

Nature of injury is simple caused by blunt force impact. PW5 advised him 

Ultrasonography of scrotum, but report is awaited.  Victim narrated PW5 

the history of injury to be physical assault  at 8:00PM. 

In her cross examination, PW5 has deposed that  while examining any 

victim, they ask him about the history of the injury. The victim stated 

PW5 that he sustained the injury on 8:00PM. 

PW5 deposed that after examining a victim, they opine age of the injury 

and if the injury is found to be fresh, they mention the same in injury 

report as fresh or old, if it is found so. PW5 did not mention in Ext.4 if the 

injury is fresh. 

In rest of the evidence, PW5 has denied the suggestions put by  the 

defence.  

PW6-Chandan Rout S.I. (I.O.) has deposed in his evidence  that he 

knows the accused person who was present in Court. PW6 knows the 

informant. PW6 also deposed that on 17.03.18, he was posted in Tinsukia 

Police Station. On 17.03.18, an FIR  was lodged by Traffic O/C Hiranya 
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Kr. Bora. PW6 deposed that  the case was registered and he was 

entrusted with the investigation. PW6 examined the complainant in 

Tinsukia Police Station itself on 17.03.18. On 17.03.18 itself PW6 seized 

the WagonR vehicle bearing registration no.AS-23H-4464 in Tinsukia P.S. 

PW6 deposed that the victim named Dilip Basumatary was medically 

examined prior to him taking over the investigation. Hence PW6 did not 

get victim Dilip Basumatary forwarded for  medical examination. On 

18.03.18, PW6 examined apprehended accused Amrish Agarwal in 

Tinsukia P.S. as he was already brought to Tinsukia P.S. by complainant. 

Thereafter, on 18.03.18 PW6 left for the place of occurrence (P.O.) along 

with the complainant. PW6 prepared sketch map. PW6 deposed that he 

did not find any other witness at the P.O., hence he left the P.O. On 

18.3.18, PW6 arrested accused Amrish Agarwal in Tinsukia P.S. at 

10:30am and he was forwarded to Hon'ble Court that day itself. On 

19.03.18, PW6 examined witness Pankaj Dutta. On 31.03.18, PW6 

collected the injury report of Dilip Basumatary. Thereafter, on finding 

incriminating materials against the accused person, PW6 submitted 

charge-sheet in two pages against accused Amrish Agarwal u/s 

341/294/353/332 IPC. 

 

In his cross examination, PW6 has deposed that the ejahar was 

registered at 8:45pm on 17.03.18. PW6 was entrusted with the 

investigation as soon as the ejahar got registered. PW6 recorded the 

statement of complainant on 17.03.18 and visited the P.O. on 18.03.18 at 

9:45am. On 17.03.18, PW6 seized the WagonR vehicle at 9:45pm in 

Tinsukia P.S. The WagonR vehicle was brought to Tinsukia P.S. by Thubul 

Sangmai, who is a Traffic HG (Assam Home Guard). The WagonR vehicle 

was produced by Thubul Sangmai and in Ext-3 it has been shown that the 

name and address of the person from whom it was seized is AHG Thubul 

Sangmai. PW6 did not record the statement of AHG Thubul Sangmai. 

PW6 prepared the sketch map at P.O. on  18.03.18 at 9:45am. PW6 

deposed that the  marking “P.O. in Circle” as shown in Ext.4 was shown 

to him by the complainant who accompanied him to the place of 

occurrence. In Ext.4, it has  been written by PW6 that sketch has been 

prepared in camp P.S. which means the Tinsukia P.S. There exists shops 
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under the Axis Bank situated near the P.O. PW6 could not say if there  

exists any house between Axis Bank and the temple situated near the 

P.O. The road on which the incident occurred is called Chirwapatty road. 

On 18.03.18 when PW6 visited the P.O. he found most of  the shops 

situated near the P.O. to be closed. PW6 deposed that  he saw the 

sign boards of the shops but he did not mention  about them. PW6 did 

not visit P.O. after 18.03.18 for investigation of the case. PW6 did not try 

to inquire about the  incident from the shop owners and people residing 

near the place of occurrence after 18.03.18. PW6 does not know if any 

SKF police point exists on the southern side of the Chirwapatty road. On 

the northern side of Chirwapatty road exists 'Pipal tal' police point where 

traffic police constables remain present. PW6 did not try to inquire who 

was present in 'Pipal tal' police point at the  time of incident. PW6 has 

prepared the sketch map as per instruction of the complainant as he has 

shown PW6 the P.O. PW6 has not personally witnessed as to whether the 

seized vehicle was wrongfully parked at the P.O. There was no G.D. entry 

reference for getting the victim Dilip Basumatary medically examined in 

Tinsukia Civil Hospital. PW6 deposed that he could  not say when victim 

Dilip Basumatary was taken to  Tinsukia Civil Hospital after seeing Ext.4 

which is shown to him in Court as the time has been overwritten. 

  

 PW6 deposed that PW Hiranya Kr. Bora, PW Dilip Basumatary, PW 

Puranjay Bora and PW Pankaj Dutta did not state before him in thier 

statement recorded u/s 161 CrPC as to where the  accused had hit the 

victim Dilip Basumatary. None of the PWs  had stated before PW6 in 

their statement recorded u/s 161 CrPC as to what obscene words accused 

had used at the time of incident. PW Hiranya Kr. Bora, PW Dilip 

Basumatary, PW Puranjay Bora and PW Pankaj Dutta  did not state before 

PW6 in their  statement recorded u/s 161 CrPC that they had asked 

accused to pay fine for wrongful parking but accused refused to do so. 

PW Hiranya Kr. Bora and PW Dilip Basumatary had stated before PW6 in 

their statement that PW Puranjay Bora was present when  the incident 

took place. Informant and other witnesses went to  the P.O. in the vehicle 

given by Govt. for official duty. There was  a vehicle in Traffic branch 

fitted with CCTV camera. Informant did not provide PW6 the vehicle 
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numbers which were present or identify of other persons who were 

present at the P.O. at the  time of incident. The time of occurrence of 

incident is mentioned  in FIR as 6pm. PW Dilip Basumatary did not stated 

before PW6 in his statement that when accused punched him in his chest 

and  gripped his shirt, 2/3 buttons of his shirt were torn and 

accordingly PW6 did not seize any shirt. PW6 Dilip Basumatary was taken 

for medical examination before the ejahar was registered. 

In rest of the evidence, PW6 has denied the suggestions put by  the 

defence.  

 

DW1 Amrish Agarwal has deposed in his evidence that he is the 

accused in this case. DW1 also deposed that the incident occurred on 

17.3.18 at around 5pm-6pm infront of his shop situated at Chirwapatty. 

DW1 deposed that he was at his shop at the time of incident when one 

Saket Agarwal rang him over  phone and informed him that wheel lock has 

been put in his car. DW1 deposed that he went and found that there 

were many other cars parked in the lane and he went to informant and 

told him that he parks his car daily in the same position but wheel lock 

has been put on the date of incident. Informant replied that it is a no 

parking area. DW1 deposed that he told informant that he has not seen 

any no parking board on the lane, forbidding parking of cars in the said 

lane and making it an offence. DW1 told informant that where shall he 

park his vehicle as his shop is situated there to which informant replied 

that it is none of his concern and  he could  park his car inside his shop. 

DW1 deposed that Informant  being irritated with his queries told him 

that he being a police officer DW1 could not ask him so many questions 

and he shall answer DW1's questions in police station. DW1 deposed that 

thereafter, informant took him to Tinsukia Police Station at around 6pm 

and humiliated him inside police station and threatened him that he shall 

send me for 14 days judicial custody. DW1 was made to sit till 12 AM 

near the desk of informant and thereafter DW1 was put inside the lock 

up. Next day morning DW1 got to know that informant lodged a case 

against him. DW1 has not hit or pushed anyone. DW1 has also not 

obstructed informant or the officers accompanying him from performing 

their official duty. DW1 deposed that the car shown in Ext-A is his car and 
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the photos were taken on the day of incident. DW1 has been parking his 

car at the place of incident since last 10 years and it has never created 

any traffic commotion. 

In his cross examination, DW1 has deposed that he arrived at his  shop 

each day at 9:30AM and left his shop at 7:30PM. DW1  deposed that 

his car was parked at a distance of 50 meters from  his shop. After the 

wheel lock was put in his vehicle, DW1 received the information and he 

went to informant.   

In rest of the evidence, DW1 has denied the suggestions put by 

prosecution.  

DW2 Saikat Agarwal has deposed in his evidence that he knows 

accused Amrish Agarwal. DW2 has deposed that accused is not related to 

him in any way.  DW2 knows accused from many  years. DW2 has 

deposed that on the day of incident DW2 visited the shop of his cousin 

situated at Chirwapatty. The incident occurred in 2018. The place where 

the incident occurred is a one way road and besides accused, DW2 as 

well as other persons who have their business establishments there park 

their cars on left side of the road. On the day of incident as well the 

accused parked his car on the left side of the road.  DW2 found few 

police men arriving at around 5pm-5:30 pm in the evening. The 

policemen put wheel lock in the car of accused and on seeing this DW2 

informed accused about it. DW2 saw one of the policeman telling his 

subordinates to arrest the accused and accused was arrested and taken 

to police station. Thereafter DW2 and his cousins followed the accused 

and reached police station. DW2  deposed that they tried to enquire in 

police station as to what the matter was but the policeman told them that 

accused misbehaved with him and also told them that accused must be 

taught a lesson as to how to speak to police. Policeman also told that 

whoever has misbehaved with him, have been taught a lesson by him. 

The road on which the incident occurred  is 35 feet in breadth. DW2 

deposed that he knows the informant Hiranya Borah who told them that 

accused must be taught a lesson as stated above. DW2 was present at 

the time of incident and he did not see accused doing any offending act 
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or misbehaving with police officials. The place where the incident 

occurred is a commercial place and the shops and the business 

establishments situated there remain open almost throughout the entire 

week.  DW2  deposed that on the next day of the incident also they had 

their shops opened at the place of occurrence. 

In his cross examination, DW2 has deposed that DW2 has been brought 

to Court by accused for adducing evidence as per his request as DW2 has 

seen the incident.  When police arrived, DW2 was at his cousin's shop 

situated at Chirwapatty road. DW2  was in his cousin's shop opposite to 

which the vehicle of accused was parked and he saw wheel lock being put 

in car of accused. When accused  Amrish Agarwal arrived at the spot and 

introduced himself as the owner of the WagonR Vehicle, DW2 was in his 

cousin's shop.  

In rest of the evidence, DW2 has denied the suggestions put by  the 

defence. 

9. I have perused the case record in details. 

For offence u/s 294 IPC, it is found that none of the PWs have deposed 

as to what obscene words were used by accused against the informant 

and rest of the policemen. 

As such, accused is acquitted from charges u/s 294 IPC. 

For offence u/s 332/353/341 IPC, I would like to quote the said sections 

one by one for better consideration of the evidence on record. 

Section 332 IPC states that whoever voluntarily causes hurt to any 

person being a public servant in discharge of his duty as such public 

servant, or with the intent to prevent or deter that person or any other 

public servant from discharging his duty as such public servant, or in 

consequence of anything done or attempted to be done by that person in 

the lawful discharge of his duty as such public servant, shall be punished 

with imprisonment of either description for a term which may extend to 

three years , or with fine, or with both. 

Section 353 IPC states that whoever assaults or uses criminal force to 

any person being a public servant in the execution of his duty as such 

public servant, or with intent to prevent or deter that person from 
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discharging his duty as such public servant, or in consequence of 

anything done or attempted to be done by such person in the lawful 

discharge of his duty as such public servant, shall be punished with 

imprisonment of either description for a term which may extend to two 

years, or with fine, or with both. 

Section 341 IPC states that whoever wrongfully restrains any person 

shall be punished with simple imprisonment for a term which may extend 

to one month, or with fine which may extend to five hundred rupees, or 

with both. 

In this instant case, PW1 has deposed that the incident occurred  on 

17.03.18,  and at around 5pm, he got to know that there was a traffic 

jam from S.K. Police Point towards Chirwapatty Road. Immediately 

thereafter, PW1 along with I/C Puranjay Borah and staff proceeded 

towards Chirwapatty  Road. PW1 deposed that on reaching the place, 

while they were clearing the blockade and traffic, he found a WagonR 

vehicle bearing no.AS-23H-4464 which caused road block and traffic. PW1 

deposed that for around 15 minutes, they searched for the said vehicle's 

driver but they could not find him, thereafter they put a govt. issued 

wheel lock in the said vehicle. PW1 deposed that thereafter, accused 

whom PW1 identified in open Court, proceeded towards them and started 

abusing them verbally in slang languages for putting the wheel lock. 

When PW1 tried to stop him from verbally abusing them, accused pushed 

him while PW1 was dressed in his traffic police uniform. When constable 

Dilip Basumatary tried to stop the accused from misbehaving with PW1, 

accused punched him on his chest and hit him on his right forearm. At 

that time, SI Puranjoy Borah, Dilip Basumatary and PW1 himself caught 

the accused and brought him to Police Station.  

 

PW2- Dilip Basumatary has deposed that on the day of incident accused 

while  arguing with them verbally, PW2 told  accused to stop and also 

told his senior i.e. complainant to take accused to police station but 

accused in the meantime punched PW2 in his chest and hit him in his left 

forearm. 



17 
 

PW3- Puranjoy Borah has supported the evidence of PW1 and PW2 when 

he deposed that on the day of incident i.e., 17-3-18, accused punched 

Dilip Basumatary on his chest. 

PW4-Pankaj Dutta has also deposed that on the day of incident accused 

punched Dilip Basumatary in his chest and hit him in one of his arms. 

From the evidence of PW1, PW2, PW3 and PW4 it has been proved that 

accused had punched the victim-PW2 on his chest. 

The evidence of PW1, PW2, PW3 and PW4 has been also supported by 

evidence of PW5-Dr. Nicky Shah who has deposed in her evidence that on 

17.3.18 she was posted at Tinsukia Civil Hospital as Medical and Health 

Officer-1 and on that day at around 8:25pm she examined Sri Dilip 

Basumatary, escorted and identified by Surjya Gogoi, and  found multiple 

abrasions over chest and right forearm and PW2 also complained of pain 

and swelling of the scrotum. 

It has been proved by prosecution that victim-PW2 was punched on the 

chest while he was on duty alongwith PW1, PW3 and PW4. 

Although defence has raised the point that I/O-PW6 has not examined 

any independent witness in this case, but in my considered opinion 

evidence of PW1, PW2, PW3 and PW4 does not become tainted by virtue 

of their official designation. What must be given consideration is that 

whether their evidnece inspires confidence. And the evidence is supported 

and corroborated by each other and evidence of PW5 also shows that 

PW2 was hit on the chest. 

Although defence ha stried to bring into contradiction on cross-

examination of PW6-I/O that PW1, PW2, PW3 and PW4 did not state 

before him in their statement u/s 161 CRPC as to where accused had hit 

victim but it is found on perusal case record that the PWs have stated 

before I/O that accused had hit PW2. 

The Hon’ble Apex Court has held that if a certain fact is testified by 

witness in his examination in chief which has been omitted to state before 

police, it is called omission. Now, it is to be tested by Court whether it is a 

material omission or not. If it is a material omission, it amounts to vital 
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contradiction (Tahsildar Singh Vs. State Of UP, AIR 1959 1012 

(1026). However, as was held in  Ponnuswamy Chetty V. Emperor 

(AIR 1957  All. 239) that a bare omission cannot be contradiction. 

 Also, the statements of witnesses recorded by police officer during 

investigation cannot be used as substantial evidence. 

It is found on overall perusal of case record that there exists some 

discrepancies in prosecution evidence. But it has been held in  Appabhai 

Vs. State of Gujarath (AIR 1988 SC 694) by the Hon’ble Apex Court 

that the court while appreciating the evidence must not attach undue 

importance to minor discrepancies. The discrepancies which do not shake 

the basic version of the prosecution case may be discarded. 

In Arjun and Others Vs. State of Rajasthan, AIR 1994 SC 2507, the 

Hon’ble Court has held that a little bit of discrepancies or improvement do 

not necessarily demolish the testimony. Trivial discrepancy, as is well 

known, should be ignored. Under circumstantial variety the usual 

character of human testimony is substantially true.  

I know in this instant case all the vital witnesses are police men and there 

is no independant witness but Hon’ble Apex Court has held in Kripal 

Singh Vs. The State of Rajasthan  (Criminal Appeal no.(s) 2100 of 

2008) that there is no legal proposition to say that evidence produced by 

police officials is unworthy of acceptance without the support of an 

independent witness. 

In this instant case, defence has tendered evidence and on perusal of 

evidence of DW1 and DW2 it is found that an incident had occurred as 

alleged by prosecution. Also, DW2 Saikat Agarwal has deposed that when 

policemen put wheel lock in the car of the accused, he informed accused. 

Thereafter, DW2 saw one of the police man telling his subordinates to 

arrest the accused and accused was arrested and taken to police station. 

In police station DW2 enquired as to what had happened to which the 

policeman replied that accused misbehaved with policemen and he must 

be taught a lesson. 
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DW2 also deposed that he was present at the time of incident and he did 

not see accused misbehaving with police officials or doing any offending 

act. 

In his cross-examination DW2 has deposed that he was in his cousin’s 

shop opposite to which vehicle of accused was parked and he saw wheel 

lock being put in the car of accused. 

However, DW1-Accused has deposed in his cross-examination that he 

parked his car on the day of incident at a distance of 50 metres from his 

shop. DW1 did not depose anywhere in his deposition that he parked his 

car infront of the shop of Dw2’s cousin. It is found on record, that DW1 

has deposed that DW2 informed him that wheel lock was put in his car 

but nowhere DW1 has deposed that his car was parled infront of DW2’s 

cousin’s shop where DW2 was sitting. 

This contradiction is a vital one and raises doubt as to whether DW2 was 

present at the place of occurrence. Merely informing over phone does not 

indicate presence at the place of occurrence. 

Although defence exhibited photograph of vehicle of accused on day of 

incident as Ext.A but in my considered opinion it has served no purpose in 

rebutting the allegations u/s 332/353/341 IPC. 

I do not find the defence evidence trustworthy and reliable. 

10. The conclusion that I have arrived at after considering all the materials 

available on record is that accused Amrish Agarwal deserves conviction 

u/s 332/353/341 IPC. 

11. This instant case is one where the entire incident took place when the 

informant and his subordinates namely PW2, PW3 and PW4 had gone to 

provide their service as public servants in public interest. It was duty of 

the accused to co-operate with them. If accused had any grievances, he 

should have addressed it at proper forum. However, accused has through 

his act created a scenario which in a way throws a set back on police and 

public relation and in a way undermined the public confidence on police 

and efficacy of law. In my considered opinion, providing accused benefit 

of Probation of Offenders Act is not fit in this case as it shall be like giving 



20 
 

undue sympathy to accused and it will lead to more harm to justice 

system. 

However, I have heard the accused for sentence hearing and I have also 

taken previous conduct of accused and his conduct through out trial. 

12. Accused Amrish Agarwal is acquitted u/s 294 IPC. 

However, accused Amrish Agarwal is convicted u/s 332/353/341 IPC and 

sentenced as follows: 

Accused shall undergo simple imprisonment for 4 days u/s 332 IPC 

alongwith fine of Rs. 2000/- in default he shall undergo simple 

imprisonment for 2 days, 

Accused shall undergo simple imprisonment for 4 days u/s 353 IPC 

alongwith fine of Rs. 2000/- in default he shall undergo simple 

imprisonment for 2 days, 

Accused shall undergo simple imprisonment for 4 days u/s 341 IPC 

alongwith fine of Rs. 1000/- in default he shall undergo simple 

imprisonment for 2 days. 

The sentences shall run concurrently. 

Already undergone period of detention be set off as per law. 

13. Bail bonds furnished on his behalf shall remain in force for a period of six 

months. 

14. Given under my hand and seal of this Court on this the 25th day of July, 

2019. 

15. Furnish a free copy of judgment to accused. 

16. Case is disposed off hereby on contest. 

 

 

(Salma Sultana) 
Sub-Divisional Judicial Magistrate (S), 

Tinsukia, Assam 
 

 

 

 



21 
 

 

     ORDER 

Accused Amrish Agarwal is present. 

Judgment is ready and has been delivered and pronounced in open Court. 

Accused Amrish Agarwal is acquitted u/s 294 IPC. 

However, accused Amrish Agarwal is convicted u/s 332/353/341 IPC and 

sentenced as follows: 

Accused shall undergo simple imprisonment for 4 days u/s 332 IPC alongwith fine 

of Rs.2000/- in default he shall undergo simple imprisonment for 2 days, 

Accused shall undergo simple imprisonment for 4 days u/s 353 IPC alongwith fine 

of Rs.2000/- in default he shall undergo simple imprisonment for 2 days, 

Accused shall undergo simple imprisonment for 4 days u/s 341 IPC alongwith fine 

of Rs.1000/- in default he shall undergo simple imprisonment for 2 days. 

The sentences shall run concurrently. 

Already undergone period of detention be set off as per law. 

Bail bonds furnished on his behalf shall remain in force for a period of six 

months. 

Given under my hand and seal of this Court on this the 25th day of July, 2019. 

Furnish a free copy of judgment to accused. 

Case is disposed off hereby on contest. 

 

                                                                          

 

(Salma Sultana) 
Sub-Divisional Judicial Magistrate (S), 

Tinsukia, Assam 
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APPENDIX 

 

1. PROSECUTION EXHIBIT: 

Ext.1-Extract copy of Tinsukia PS Traffic Branch GDE   

 No.297 dtd 17.3.2018 

Ext.2- Ejahar 

Ext.3- Seizure list 

Ext.4- Sketch map of P.O. 

Ext.4- Medical report. 

Ext.5- Final report 

 2. DEFENCE EXHIBITS:  

Ext.A –Photographs of vehicle of accused. 

 

3.  PROSECUTION WITNESS: 

PW1- Hiranya Kr. Borah (Informant) 

PW2- Dilip Basumatary 

PW3- Puranjay Borah 

PW4-Pankaj Dutta 

PW5-Dr. Nicky Shah 

PW6-Chandan Rout S.I. (I.O.) 

 

4.  DEFENCE WITNESS:  

     DW1-Amrish Agarwal 

      DW2- Saikat Agarwal 

                                                                                   

 

(Salma Sultana) 
Sub-Divisional Judicial Magistrate(S), 

Tinsukia, Assam 
 


