
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

N. I. Case No. 147 of 2016
U/S. 138 of N. I. Act

M/S. Mediplus

                  …………………. Complainant

-VERSUS-

Sri Ranjit Paul

……………………. Accused

                              Present: Dr. Chetana Khanikar, Additional C. J.M.,      

  Tinsukia

                              Advocate for the complainant: Sri Brijesh Mishra

                              Advocate for the accused:  Shri Swapan Deb

                              Offence explained on: 17/04/2017

                                Evidence recorded on: 07/04/2018, 28/09/2018, 
02/08/2019

                              Argument heard on: 17/08/2019 and 22/08/2019

                              Judgment delivered on: 28/08/2019

JUDGMENT

1.     This  is  a  case instituted under  section 138 of  the Negotiable

Instruments Act, 1881 alleging therein that the accused, Sri Ranjit Paul

had  issued  a  cheque  in  favour  of  the  complainant  which  was

dishonoured due to the ground Insufficient funds in the account of the

accused.

2.     The brief facts giving rise to the institution of this complaint case

is that the complainant who is the proprietor of M/S. Mediplus supplied

medicines to the accused person’s firm M/S Medicate on credit during

regular business transaction,on good faith. The complainant supplied

medicines  worth  Rs.  22,38,789/-  to  the  accused  out  of  which  the

accused had made a part  payment of  Rs.  18,48,326/-.  That  for  the

balance amount of Rs.3,90,463/- the accused issued a cheque bearing
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no.  248240  dated  20/05/2016  of  Rs.  1,33,117/-  from  account

no.801400301000223 drawn on Vijaya Bank, Nagaon Branch, Assam.

Thereafter the complainant deposited the said cheque in his account

with HDFC Bank, Tinsukia Branch on 17-08-2016 but the said cheque in

question was returned unpaid with a remark “Insufficient funds”. 

3.    The complainant thereafter issued legal  notice to the accused

through his advocate Sri Brijesh Mishra being notice dated 01/09/2016

requiring  and  notifying  the  accused  to  make  the  payment  of

Rs.1,33,117/-.The  said  notice  was  delivered  on  08/09/2016.  But  the

accused failed and neglected to pay the same even after receipt of the

notice. As such the complainant lodged this complaint under section

138 of the Negotiable Instruments Act, 1881. 

4.      The  accused  was  called  upon  to  enter  trial  and  upon  his

appearance  the  particulars  of  offence  under  section  138  of  the

Negotiable  Instruments  Act,1881 was  explained to  him to  which  he

pleaded not guilty and claimed to be tried. 

5.      Sri Ruchit Bhajanka, proprietor of M/S Mediplus, examined himself

in  support  of  the case as CW 1 along with one  other independent

witnesses as PW 

6.     The defence case is of denial as is evident from the statement of

the  accused recorded under  section  313 of  CrPC.  The  accused has

denied the fact  of  issuance of  the said cheque in question and the

liability as alleged. 

7.      I have heard the learned counsels for both the parties. 

8.     Upon hearing and on perusal of record I have framed the following

points  for  determination  in  order  to  arrive  at  a  definite  finding  as

regards the dispute in this case:

(1) Whether the accused issued the cheque for the discharge of any

legally enforceable debt or liability? 

(2)  Whether  the  cheque  was  dishonoured  due  to  the  reason

“Insuffficient funds” in the account of the accused?

(3) Whether the accused received the demand notice issued by the

complainant regarding the dishonour of the cheque? 
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(4) Whether the accused has committed the offence under section 138

of the Negotiable Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

POINT  NO.1:     Whether  the  accused  issued  the  cheque  for  the

discharge of any legally enforceable debt or liability? 

9.          The  complainant  had contended that  the  accused owed

Rs.3,90,463  /-  to  him  and  in  discharge  of  the  aforesaid  debt  the

accused gave him the cheque in question.

10.     Sri Ruchit Bhajanka, the proprietor of M/S Mediplus has examined

himself in support of the case as PW1. He has stated that he supplied

medicines to the accused on credit during regular business transaction,

on  good  faith.  The  complainant  supplied  medicines  worth  Rs.

22,38,789/- to the accused out of which the accused had made a part

payment  of  Rs.  18,48,326/-.  That  for  the  balance  amount  of

Rs.3,90,463/- the accused issued a cheque bearing no. 248240 dated

20/05/2016  of  Rs.  1,33,117/-  from  account  no.801400301000223

drawn on Vijaya Bank, Nagaon Branch, Assam. Thereafter he deposited

the said cheque in his account with HDFC Bank, Tinsukia Branch on 17-

08-2016 but the said cheque in question was returned unpaid with a

remark “Insufficient funds”. During his cross examination he deposed

that there is no written agreement between him and the accused, he

sent medicines along with invoice to the accused by bus, the copy of

the said invoice was given to his conducting Counsel but he cant say

whether his counsel has submitted the same invoice in court or not,

the  accused  sent  the  cheque  in  question  to  him  through  the  bus

conductor,  the  cheque  in  question  was  issued  in  the  name  of

“Mediplus”  but  the  same  is  not  issued  in  the  name  of  “Mediplus,

Tinsukia”,  the  name  of  the  accused  is  not  mentioned  in  the  Ext-6

ledger account of the complainant, there may be other firm in Assam in

the name “Mediplus”, he has not submitted any document to show that

the firm named “ Medicate” belonged to the accused, he never visited

the firm of the accused person, he knew the brother of the accused

named Pintu Paul as representative of the firm “Medicate”. 

11.    The accused during his examination u/s- 313 of Cr. P.C. denied

the fact of issuance of the cheque in question.
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12.    The  accused  as  DW  1  deposed  that  he  has  neither  any

business  transaction  with  the  complainant  nor  has  any  written

agreement of liabitlity to pay with the complainant for the purpose of

business, he has never sent any cheque through the conductor of bus

nor he knows who sent the cheque to the complainant, he is not the

registered owner or representative of the firm “Medicate”, he does not

have any knowledge how the complainant received the cheque, the

complainant has business transaction with his younger brother Pintu

Paul  who  occasionally  visited  complainant’s  place,  all  the

correspondences,  telephonic  conversations  or  business  transactions

etc  of  the complainant were done with his younger brother.  During

cross  examination  he  deposed  that  the  signatures  in  his  affidavital

evidence are not his signatures, he has received the demand notice but

has not replied to the same, he does not have any bank account in

Vijaya Bank, he did not know the complainant before institution of this

case, he has no relation with his brother Pintu, he has not mentioned in

his affidavital evidence that Ext-1(1) is not his signature.

13. Moreover  CW  1  in  his  cross  examination  deposed  that  the

cheque in question was sent to him through bus driver but the said bus

driver is not examined in the instant case.

14. Complainant in the complaint petition as well as in the evidence

has stated that the accused is the owner of “Medicate”. But in the legal

notice,  the  complainant  himself  described  the  accused  as  the

representative of “Medicate”. Apart from that the complainant has not

filed any document except the ledger account to show that there is a

business transaction between the accused and the complainant.  No

invoice of selling the medicine to the accused is filed. Nothing is found

to  show  that  the  accused  had  received  any  medicine  from  the

complainant. It  is also not proved that the accused has any relation

with the firm “Medicate”.

15. Again, the accused has denied the fact of issuance of the cheque

also.  He  stated  that  he  has  no  bank  account  in  Vijaya  Bank.  The

complainant could not prove that the Ext-1 cheque belongs to the bank

account  of  the  accused  only.  Apart  from  that,  the  cheque  number

appears to be different in Ext-1, i.e., the cheque in question and the

Ext-2,i.e.,  the cheque return memo.  In Ext-1,  the cheque number is
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seen  as  “248240”  whereas,  in  cheque  return  memo  the  cheque

number is mentioned as “38248240”.

16. Under section 138 of Negotiable Instrument Act, the debt must

be legally enforceable for the purposes of prosecution. Although the

presumption operates in favour of the holder that the cheque has been

issued in discharge of a legally enforceable debt or liability but such a

presumption is rebuttable. In the case of  Babu vs State of Kerala:

(2010) 9 SCC 189, the legal  position on  “Burden of Proof” and

“Doctrine of Innocence” has been explained in the following words:

Every accused is presumed to be innocent unless the guilt

is proved. The presumption of innocence is a human right.

However,  subject  to  statutory  exceptions,  the  said

principle forms the basis of criminal jurisprudence. For this

purpose,  the  nature  of  the  offence,  its  seriousness  and

gravity  thereof  has  to  be  taken  into  consideration.  The

Courts  must  be  on  guard  to  see  that  merely  on  the

application of the presumption, the same may not lead to

injustice or mistaken conviction. To be brought within the

purview  of  Section  138  a  cheque  should  be  issued  for

payment  in  discharge,  wholly  or  partly,  of  a  legal

enforceable debt or liability.

17. It is clearly stated both by PW 1 as well as DW 1 that there was

no written agreement about the business transaction between them.

Moreover  no  books  of  account  of  the  complainant’s  firm  were

exhibited.  The  complainant  has  only  exhibited  the  ledger  account

statement for the financial  year 2015-16 of his firm which does not

contain the name of the accused. Also, the complainant has failed to

bring  on  record  that  the  accused  is  the  owner/proprietor/

representative of the Medicate firm. No documents were brought on

record  to  show  that  the  accused  was  liable  to  pay  the  amount  of

Rs.3,90,463/- to the complainant and that the supply of medicines was

made  to  and  received  by  the  accused  person.  In  the  absence  of

sufficient  evidence  regarding  the  existence  of  a  legally  enforceable

debt  or  liability,  this  court  cannot  draw  a  presumption  about  the

existence of the same and that the cheque bearing no- 248240 was
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issued in payment in discharge of wholly or partly of such a legally

enforceable debt or liability.

18. In view of the above facts it appears that the complainant side

has failed to prove its case, whereas, though the Defence side could

substantiate their pleas.      

19.      In view of the above it is held that the accused had not issued

the  said  cheque  in  question  for  the  discharge  of  his  debt  of

Rs.3,90,463/-.

20.   DECISION:   The cheque was not issued for the discharge of a

legally enforceable debt.

POINT  NO.2:     Whether  the  cheque  was  dishonoured  for  “Funds

Insufficient” in the account of the accused? 

21.    The complainant as PW 1 has deposed that the said cheque was

presented to his bank for encashment, but the same was dishonoured

because  of  “Insufficient  Funds”  in  the  account  of  the  accused.  The

complainant has produced the cheque return memo and the same is

marked as Exhibit 2. 

22.    Section 146 of the Negotiable Instruments Act, 1881 provides for

statutory presumption as regards the cheque return memo issued by

the bank in respect of the dishonour of the cheque.

23. However, the exception here is that the accused denied the fact

of issuance of the cheque and stated that he has no account at Vijaya

Bank. The complainant could not prove that the cheque in question

belongs to the bank account of the accused.

24. Apart  from  that  the  cheque  number  and  the  number  of  the

cheque in  the cheque return memo seems to be different.  In  Ext-1

cheque,  the  number  appears  to  be  248240,  whereas,  the  cheque

number is written in the Ext-2 cheque return memo as 38248240. This

discrepency is also not explained by the complainant. Considering the

above facts I am of the opinion that the cheque in question was not

dishonoured due to insufficient funds in the account of the accused. 

25. DECISION:    The  cheque  was  not  dishonoured  for  “insufficient

funds” in the account of the accused.

6



POINT NO.3:   Whether the accused received the demand notice issued

by the complainant regarding the dishonour of the cheque? 

26.    The complainant as PW 1 has stated that he had issued the

demand notice in respect of the dishonour of the said cheque through

his advocate on 17/08/2016 by registered post. The complainant has

produced the said notice and the same is marked as exhibit 3.  The

complainant has further deposed that the said notice was delivered to

the accused on 01/09/2016. The complainant has also exhibited the

delivery slip of postal department as Ext-5. 

27. PW 2 is the Head Post Master of Tinsukia Post Office. He deposed

that  after  receiving  the  summon from the  court,  the  Supdt  of  Post

Office, Tinsukia wrote a letter to Suptd of Post, Nagaon requesting him

to  provide  attested  copies  of  delivery  slip  related  to  this  case,

thereafter  Supdt  of  Post,  Nagaon  certified   the  delivery  of  the

concerned  item  to  the  addressee  through  Ext-9.  During  cross

examination he deposed that in EXT-9 it is mentioned that the letter

was  delivered  to  the  addressee  but  the  name of  Ranjit  Paul  is  not

mentioned  in  Ext-9.  The  accused  in  his  cross  examination  have

admitted the fact of receipt of the demand notice. Hence, there is no

dispute that the accused had received the demand notice.

28.        DECISION:   The demand notice was served upon the accused.

POINT NO.4:   Whether the accused has committed the offence under

section 138 of the Negotiable Instruments Act, 1881? 

29. The offence under section 138 is complete on the satisfaction of

certain conditions which are that the cheque has to be issued on the

account maintained by the accused and that  the cheque has to be

issued for the discharge of a debt or liability. It is further provided that

the said cheque has to be deposited within six months of its issuance

or within its validity and that the notice regarding the dishonour of the

cheque for insufficient funds ought to be given within 30 days of the

receipt of information regarding the dishonour. 

30.    In the instant case at hand it seen that the cheque was issued in

the instant case on 20/07/2016 and it was presented within six months

for  encashment.  The  cheque  was  dishonoured  on  17/08/2016  as  is
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revealed from the cheque return memo; and the demand notice was

issued by the complainant on 01/09/2016, which is within 30 days from

the  date  of  receipt  of  information  of  dishonour.  But  it  is  not  clear

whether the cheque was issued from the account  maitained by the

accuse.  It  is  also  not  proved  that  the  cheque  in  question  was

dishonoured due to the ground Insufficient funds in the bank account of

the accused. 

31.       The said notice was received by the accused on 08/09/2016.

The  complainant  had  thereafter  instituted  this  complaint  on

18/10/2016  which is after expiry of 15 days from the date of receipt of

demand notice by the accused and within one month after expiry of

the said period of 15 days.

32. Another necessary ingredient  of  section 138 of  NI  Act  is  that

there must be a legally enforceable debt. But from the disclosure of

point no. 1, it is seen that there is no legally enforceable debt. 

33.    In view of the above discussion it is held that all the ingredients

of the offence under section 138 of the Negotiable Instruments Act,

1881 are not satisfied in the instant case and further the complainant

could not satisfy all the requisites for the institution of the complaint;

hence it is held that the accused has not committed the offence under

section 138 of the Negotiable Instruments Act, 1881. 

34.  DECISION:   The accused has not committed the offence under

section 138 of the Negotiable Instruments Act, 1881. 

35.       In  view of  the  discussions  made above  and the  decisions

reached in the foregoing points for determinations it is held that the

accused  has  not  committed  offence  under  section  138  of  the

Negotiable Instruments Act, 1881 and as such the accused is acquitted

from the charge under section 138 of the Negotiable Instruments Act,

1881. Bail bond extended for next 6 months.

8



36. The case is disposed of on contest. Given under my hand and

the seal of this court on this the 28th day of August, 2019 at Tinsukia.

                                                                        (C. Khanikar)

                                                      Additional Chief Judicial Magistrate, 

   Tinsukia

APPENDIX

PROSECUTION EXHIBITS:

1) Exhibit  1- Compared copy of Cheque no. 251058  dated 20.07.2016

2) EXHIBIT 2-Compared copy of Cheque return memo dtd 17.08.2016

3) EXHIBIT 3-Compared copy of legal notice dtd 01.09.2016

4) EXHIBIT 4- Compared copy of postal receipt dated 01.09.2016

5) EXHIBIT 5- Compared copy of delivery slip of postal department

6) EXHIBIT 6-  Ledger account copy of Complainant

7) EXHIBIT 7-  Bailable warrant of arrest to witness

8) EXHIBIT 8- Letter issued by Suptd of Post, Tinsukia

9) EXHIBIT 9-Letter issued by Superintendent of Post, Nagaon

10) EXHIBIT 10- Attested copy of Postman Delivery Slip

11) EXHIBIT- 11- Affidavital evidence of DW 1.

DEFENCE EXHIBITS

NIL

PROSECUTION WITNESSES

1) Ruchit Bhajanka, the complainant.

2) Sri Dhiren Sharma

DEFENCE WITNESSES

1) Sri Ranjit Paul

        

                                                                      (C. Khanikar)
                                                      Additional Chief Judicial Magistrate, 

   Tinsukia
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