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BEFORE  THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA :::::::::ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

                               MAC Case No. 69/2015 

1.  Smt. Durga Devi Chetry

  W/o.  Late  Kishore  Chetry @ Lt. Kishore  Singh  Chetry,

    R/O. Kherampani  Tea  Co. Pvt. Ltd,

   Kherampani  Gaon,

  P.O Bordumsa  via  Changlang,

  P.S  Bordumsa, District - Changlang(A.P)   

2.  Sri  Rajen  Chetry,

 S/o.  Late  Kishore  Chetry @ Lt. Kishore  Singh  Chetry,

 R/O. Kherampani  Tea  Co. Pvt. Ltd,

 Kherampani  Gaon,

 P.O Bordumsa  via  Changlang,

 P.S  Bordumsa, District - Changlang(A.P) 

3.  Shri  Mukesh  Chetry,

 S/o.  Late  Kishore  Chetry @ Lt. Kishore  Singh  Chetry,

 R/O. Kherampani  Tea  Co. Pvt. Ltd,

 Kherampani  Gaon,

 P.O Bordumsa  via  Changlang,

 P.S  Bordumsa, District - Changlang(A.P) 
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4. Miss  Kalpana  Chetry,

 D/o.  Late  Kishore  Chetry @ Lt. Kishore  Singh  Chetry,

 R/O. Kherampani  Tea  Co. Pvt. Ltd,

 Kherampani  Gaon,

 P.O Bordumsa  via  Changlang,

 P.S  Bordumsa, District - Changlang(A.P)

 (All  the Claimants  no. 1 to  4  are  a  permanent  resident  of -

  Vill.  Lakhipathar, P.S  Digboi,

 District - Tinsukia,  Assam)

                                   .......................CLAIMANTS.                               

    -Versus-   

                                          
1. Sri  Ujjal  Baruah,

     S/o. Sri  Anil  Boruah,

     R/o.  Village  Mohong, 

     P.O & P.S Bordumsa

     District - Tinsukia,  Assam

(Driver  of  the  offending  vehicle  no. AS-23 AC 8993 TATA

ACE,  D/L  no. 54140/Pv/M valid  up to  3-04-15)

2. Smt. Uma  Nath,

    W/o.  Sri  Jogeswar  Nath @  Jagu  Nath

    R/o. Puroni  Pukhuri,  Madhaupur  village

     P.O & P.S Bordumsa

     District - Tinsukia,  Assam

  (Owner  of  the  offending  vehicle  no. AS-23 AC 8993       TATA

ACE),

3. Bajaj Allianz  Insurance Co. Ltd,

    (Represented  by  Sr.  Divisional  Manager)

    Tinsukia  Branch  Office,  Kumhar  Patty,

    G.N.B  Road,  P.O -  Tinsukia  - 786125,
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    District - Tinsukia,  Assam

(Insurer  of  the  offending  vehicle covered  under      policy

no.   OG-B-24151803-00000088).

4. Sri  Bhanu  Sharma,

    S/o.  Sri  Ram  Kr.  Sharma,

    R/o.  Village  Khjerampani,

    Kherampani  Tea  Co. Pvt.  Ltd.,

    P.O  &  P.S. Bordumsa,

    District-  Changlang(A.P)

(Owner  of  Hero  Honda  Splendor  Motor  Cycle      being  no.

AS-  23-E-7488)

5.     The New India Assurance  Co. Ltd.,

    Doom Dooma  Branch, 

    represented  by  its  Senior  Divisional  Manager, 

    Tinsukia  Branch, Plaza  Complex,  

    Rangagora  Road,  

    P.O  P.S  & District -  Tinsukia,  Assam,

(Insurer  of   Hero  Honda   Splendor   Motor   Cycle  covered

under   policy   no.  530802311302302000003171,  valid   upto

13.02.15).    

                                        ..................Opposite Parties.    

 Appearance:-

  Sri G. Alley

  Advocate……………........For the Claimants.  

  Sri P. Agarwal

 Advocate........………….....For the Opposite Party no. 2. 

  Sri P. Bhowal

 Advocate........…………..…For the Opposite Party no. 4. 

  Sri D. K. Gupta

 Advocate........…………..... For the Opposite Party no. 5.  
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  Date of Argument   :   26.08.2019

  Date of Judgment   :   31.08.2019

J   U  D  G  M  E  N  T

1.       This  is  an  application  filed U/s. 166 Motor Vehicle Act, 1988 by

which the claimants  namely,   Smt.  Durga  Devi Chetry, Shri Rajen

Chetry, Shri  Mukesh  Chetry and  Miss  Kalpana  Chetry  seeking

compensation  on account   of   the  death  of   their  husband,  and

father respectively, Late Kishore  Singh  Chetry who died  in a motor

vehicle  accident on 05.02.15 @ 1:45 p.m.  

2.       The   case    of   the  claimant  in  brief  is  that on 05.02.15 at

about  1:15 P.M  the  deceased  was  coming  from  Kherampani

Gaon  to  Bordumsa  town  by  riding  Hero  Honda motorcycle  Regn.

No.  AS-23-E-7488   having   valid   driving   Licence   bearing   no.

LD/1963/NT(Private)  valid  from  05.08.12  to  04.08.22  as  the

deceased  was  coming and  on  the way  near  Goju  Road,  Dangaria

Mandir (approx. 4-1/2  KM  from  Bordumsa  Town)  collided  with

‘TATA  ACE’  vehicle   bearing  Regn. No. AS-23-AC-8993  because  of

the  fault  of  the  said  TATA  ACE   vehicle  which  was  driven  in  a

rash  and  negligent  manner  by  its  driver  and  ultimately  the

deceased  succumbed  to  death  on  the  spot.

3.     Immediately   thereafter   the   deceased   was   shifted   to

Community  Health  Centre,  Bordumsa,  District  Changlang, Ar. P.

and  was  attended upon  by  doctor Mope  Loyi  and  the  deceased

expired  on 05.02.15  at  1:45 P.M  and  accordingly  issued Medical

certificate  of  cause  of  death  to  that  effect. Post Mortem  was

conducted  upon  the  dead  body  of  the  deceased  at  the  C.H.C,
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Bordumsa.  The   deceased   was   riding   the   motorcycle   at   a

moderate  speed  and  on  his  proper  side  and  there  was  no  fault

on  the  part of  the  motorcyclist  and  only  because  of  the  rash

and  negligent  driving  of   the  TATA  ACE  by  its  driver  the

accident  occurred  leading  to  death of  Kishore  Singh  Chetry @

Kishore  Chetry.  The  deceased  left  behind  him Smt.  Durga  Devi

Chetry(wife), aged 44 yrs, Shri Rajen  Chetry(son), aged 25 yrs, Shri

Mukesh   Chetry(son), aged  19  yrs and   Miss   Kalpana

Chetry(daughter), aged 22 yrs  as his  legal  heirs. 

4.      In  connection  with  the   said   accident  Bordumsa  Police

Station  has registered  a  case  Bordumsa  Police  Station  case no.

6/15 U/s.  279/304(A) IPC   against  the  driver  of   the  offending

vehicle and investigated  the  case accordingly. 

5.         The  claimants have  further  stated  that  the claimant  suffered

loss  of  income  on  account of  death  of  the   deceased  as  all of

them  are  fully  dependent  upon  the  income of  the  deceased  to

sustain  their  livelihood.     

6.       The  claimants  filed  this  claim  petition  for   award  of  an

amount  of   Rs.  10,80,264/-  as compensation for  death  of their

husband and  father  respectively in a  motor  accident on the heads

of  loss of  income,  funeral  expenses, Medical  attendance, loss  of

estate, Love  and  affection.

 COMPUTATION  OF  COMPENSATION

1. Loss of  Income
(Rs. 9041/- X 12 X 13 – the  relevant 
multiplied  less  one-third)

Rs.  9.40.264.00

2. Funeral  Expenses, Rs.     45,000.00
3. Medical  Attendance Rs.       5,000.00
4. Loss  of Estate Rs.     45,000.00
5. Love  and  affection. Rs.     45,000.00

Total amount of compensation claimed- Rs. 10,80,264.00
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(Rupees  Ten  Lakhs  Eighty  Thousand Two  Hundred  &        Sixty  Four)

only.

7.      The  Claimant   craves leave  of   the Ld.   Tribunal   to   file

additional  document  left   out  if  any  due  to inadvertence  and

also  to  amend  the  claim  petition  if  and  when new  facts  comes

to light. 

8.         The Opposite  Party no. 2, 4  and  5 have  contested  the  case

by filing separate  written  statements. In their written statements

the opposite parties have taken all the  routine  pleas, denied  the

case  of  the claimants  and  prayed  for  dismissal  of  the  claim

petition.  The  Opposite  Party  no. 1 &  3  did  not  contest  the  case

hence, the  case  against  them proceeded  ex-parte.               

9.       Upon  pleadings  the  following  issues  are  framed  by  the

Tribunal :

(1) Whether  Lt. Kishore Chetry died  in a road accident which

occurred on 05.02.15 at about 1:15 PM at Gaju Road near

Dangaria  Mandir  under  Bordumsa  PS  due  to  rash  and

negligent  driving of  the vehicle bearing registration nos.

AS-23-AC-8993, (Tata ACE)  and AS-23-E-7488(Hero Honda

Splendor Motor Cycle)?

(2) Whether there was contributory negligence on the part of

the Driver of the aforesaid vehicle as well as the deceased?

(3) Whether the claimants are entitled to get compensation? If

so, to what extent and from whom?  

10.   During  the  course  of  hearing  the claimant  has  examined

herself  alongwith  two   other   witnesses  in  support  of  her  claim,
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whereas  the  O.P’s  have   submitted  evidence  on  affidavit  of   one

defence  witness on  their part.

11.  The  Tribunal  has heard  the  argument advanced by the parties

at  length  and  also,  deciphered  the  materials  on  record  for  an

appropriate outcome of the instant case. 

Discussion, Decision and Reason thereof:

12.   For  the  proper  adjudication I  would  like  to  go  through  the

evidence  provided  by  the   claimant.

13.  CW.1,  Smt.  Durga Devi the  wife  of  the deceased  Kishore

Chetry  @  Kishore  Singh  Chetry has  stated  in  her  evidence on

affidavit that   Kishore  Chetry  @  Kishore  Singh  Chetry  (since

deceased) was  her legitimate  husband,  aged about 50 years  who

expired  in  a  motor  accident  on  05.02.15  at  1:15  PM  near  Gaju

Road, Dangaria  Mandir  (about  4  KM  from  Bordumsa  town)  which

falls   under   jurisdiction  of   Bordumsa   Police   Station,   District

Changlang, A.P.  That  the  claimant  is  a  permanent  resident  of

village  Lakhipathe  Maj  Gaon, P.O  Lakhipather,  P.S  Digboi,  District

-  Tinsukia,  Assam. The  claimant  is  staying  with  her  son  namely,

Rajen Chetry who  used to  work  in  Kherampani  Tea  Co. Pvt. Ltd.,

Bordumsa.  That,   her   husband  Kishore   Singh   Chetry  (since

deceased) was  aged  about  50 years  at  the  relevant  time  of

motor  accident. The date  of  birth  of her husband is  25.02.1965

with  reference  to  driving  licence  issued  in  his  name  by  D.T.O,

Tezu  of  Lohit   District,   A.P  bearing  no. LD/1963/NT. That  her

deceased  husband was  working in  the  capacity of  Manager  with

Kherampani  Tea Co. Pvt.  Ltd.,   Bordumsa owned  by  Sri   Bhanu

Sharma(owner   cum   director   of   the   said   tea   company).

Wherefrom  her  husband used  to  get  Rs. 1,08,500/- as lump sum

during  the  Financial year  of 01.04.14  to 04.02.15  as  salary  and
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bonus.  The  monthly  income  of  her  husband stand  at  Rs. 9,041/-

approx. That  immediately  after  the  accident  on  the  said  date,

time  and  place  her elder  son  Sri  Rajen  Chetry lodged  an  FIR

with  Bordumsa  P.S  and  the  same  was  subsequently  registered

as  Bordumsa  Police  Station C/No. 6/15 U/s. 279/304(A) IPC  against

the  driver  of  the  offending  vehicle   bearing regn. No. AS-23-AC-

8993(TATA  ACE). 

14.  That she  further  stated  that her  deceased  husband  on

05.02.15  was  coming  towards his  house  by  riding  a  motor  cycle

owned  by  one  Sri  Bhanu  Sharma  bearing  regn. No. AS-23-E-7488

from  Kherampani  Gaon  to  Bordumsa. Just  at  that  relevant  point

of  time  one  TATA ACE vehicle bearing  regn. No. AS-23-AC-8993

was  coming  from  opposite  side  in  a  rash  and  negligent  manner

driven  by  its  driver  which  ultimate  collided  with  the  motor

cycle  of  her  husband near  Gaju  Road,  Dhangaria  whereupon  her

husband sustained  injury  in  the  brain. That  her  husband was

thereafter shifted  to  community  health  center,  Bordumsa  by  her

son, Rajen  Chetry and  was  attended  upon  by  doctor  Mope  Loyi

and  finally  her husband expired  on 05.02.15  at  1:45 P.M there. 

15.   That her  husband was  holding  valid  driving  license  bearing

no. LD/1963/NT  valid  up  04.08.22  issued  by  DTO,  Tezu.  The

Registration  certificate  of  the  motor  cycle  bearing  regn. No.  AS-

23-E-7488(Hero  Honda Splendor)  standing in  the  name of  Bhanu

Sharma  was  valid till  15.10.21  issued  by DTO, Tinsukia,  Assam.

The  insurer   of   the   said   motor   cycle   was   the  New  India

Insurance  Co. Ltd.,  Doomdooma Branch covered  under policy. No.

530802311302302000003171, valid up to 13.02.15.    

16.   That  she  stated  that the owner of  the offending  vehicle TATA

ACE bearing  regn. No. AS-23-AC-8993  was Smt. Uma  Nath and  Sri

Ujjal  Boruah  was  the  driver  of  the  offending  vehicle. The  said
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vehicle  was  insured  with  ‘Bajaj  Allianz  General  Insurance Co.

Ltd.,   Tinsukia   Branch  covered   under  policy   no.  OG-B-

2415180300000088)  valid  up to 20-12-13. That  the  deceased was

riding  the  motor  cycle  at  a moderate  speed  and  on  its proper

side and  as  such  there  was  no  fault on  the part  of  the  motor

cyclist.  The  accident  occurred  due  to  the rash  and negligent

driving  of  the  vehicle  TATA  ACE by  its  driver  leading  to  death

of  her   husband Kishore  Singh  Chetry @ Kishore Chetry.

17.   That  her  deceased  husband left  behind  him  Smt.  Durga

Devi Chetry(wife), aged 44 yrs, Shri Rajen  Chetry(son), aged 25 yrs,

Shri   Mukesh   Chetry(son), aged  19  yrs and   Miss   Kalpana

Chetry(daughter), aged 22 yrs  as his  legal  heirs.  That   she has

claimed  a sum  of  Rs. 10,80,264/- as  compensation  on  account  of

death  of   her  husband in  a   motor  accident  on  the  above

mentioned  date,  time  and  place.  That  she is  the  legally  married

wife  of   the  deceased and  she  suffered loss  of   income  on

account of  death  of  her  husband for  which  she  is  entitled  to

the  claim the  amount  of  compensation on  the  following  heads:

     

                   COMPUTATION  OF  COMPENSATION

    
1.

Loss of  Income
(Rs. 9041/- X 12 X 13 – the  relevant 
multiplied  less  one-third)

Rs.  9.40.264.

 2. Funeral  Expenses, Rs.    45,000.00
 3. Medical  Attendance Rs.      5,000.00
 4. Loss  of Estate Rs.    45,000.00
 5. Love  and  affection. Rs.    45,000.00

Total compensation                    -           Rs.10,80,264.00
     

(Rupees  Ten  Lakhs  Eighty  Thousand Two  Hundred  &  Sixty  Four)

only.
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18.  That in support  of her  contention she  has  filed  and  exhibited

the  following  documents  :–

(i) Ext. no. 1 is  the 'Accident  Information  Report(Form –

54) 

(ii) Ext. no. 2 is  the 'Ejahar',

(iii) Ext.  no.  2(1)  is   the  signature of   her   son -   Rajen

Chetry  which  she  knows,

(iv) Ext. no. 3 is  the 'Death  Certificate',

(v) Ext. no. 4 is  the Employer’s  Certificate,

(vi) Ext. no. 5 is  the Local  Man  Certificate,

(vii) Ext.  no.  6  is   the  Certificate   issued   by   GPC,

Kherampani Gaon  Panchayat,

(viii) Ext. no. 7 is  the Salary  Certificate  issued  by  Owner-

cum-Manager (Sri B. Sharma) of M/s. Kherampani  Tea

Co. Ltd.,

(ix) Ext. no. 8 is  the Temporary  Residence  Proof  Certificate

dated   24.04.15  issued   by   Additional   Deputy

Commissioner,  Changlang (A.P.)

(x) Ext. no. 9 is  the copy of  Driving  License  issued  in  the

name  of  Kishore  Singh  Chetry issued  by D.T.O,  Tezu.

(xi) Ext. no. 10 is  the Linkage  Certificate  of  N.R.C.

19.   In Cross-Examination by O.P no. 1 the CW.1, Smt. Durga  Devi

Chetry has deposed  that after  the  death of  his  father,  Rajen

Chetry  is  working  in  the  establishment  of  Bhanu  Sharma.   In

claim  petition it is  not  disclosed  that  Rajen  Chetry is  working

and  Mukesh   Chetry   is   continuing  his   studies. Her   daughter

Kalpana Chetry is  not  married  till   date. Her  son Rajen  Chetry

draw  salary  of  Rs. 8,000/- per  month. He  also  get  bonus and

ration from  his  employer. After  the  death of her  husband,  the Post

Mortem  of  the  dead  body  was  done  at Bordumsa  hospital.  The
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Post  Mortem report of  her deceased  husband, Kishor Singh  Chetry

is  not  submitted  alongwith  the  claim petition  or  subsequent

thereto. 

20.  She denies the suggestion that in Ext. 2,  Ejahar it  was  not

mentioned  that   the   accident   took   place   due   to  rash  and

negligent   driving   of   vehicle   bearing   registration  no.  AS-23-

AC/8993 by  the  driver. 

21.  Her   deceased   husband  draw  his   salary  against    the

issuance of  Salary slip. The  Salary  slip of  her  deceased  husband

is  not  submitted  in  this  case. The  distance  between  the place of

accident   and   her  place  of   residence  is   approx.  4  KMs.   She

alongwith  her  sons,  Rajen  Chetry,  Mukesh  Chetry  and   daughter

Kalpana  Chetry  were  at  home  when  the  alleged  accident  took

place  at  Jugu  Road,  Bordumsa.  Her   husband  expired  in   the

Bordumsa Community  Health  Centre. Ext. 3, Death  certificate has

been  obtained  by her from the office of Economics  and  Statics

maintained  by  Govt. of  Arunachal  Pradesh and  in  the  said  Ext. 3,

Death  certificate the  place of  death  of her husband  is  written  as

Raja  Nagar - III Village. Regarding her   age  proof, no  certificate  of

claimants  no’s. 2,3,4 including  herself  is  not  submitted  in  the

Court. Her sons, Rajen Chetry, Mukesh Chetry and  daughter  Kalpana

Chetry  are  adults  by  age. No  certificate  regarding  his  study  in

Digboi  college is  submitted  in  this  case.

22.  She  denies  the  suggestion   Mukesh   Chetry   and  Kalpana

Chetry  are  also  maintaining  themselves  by doing  work and they

were not  dependent of  deceased Kishor  Singh  Chetry. She denies

the suggestion that in her claim  petition she falsely  stated  that  the

alleged  accident  took  place in Guju  Road,  Dangari. She denies the

suggestion that her deceased  husband Kishor  Singh  Chetry died

due  to  road  accident met  by  himself  after  consuming liquor at
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Raja  Nagar – III village. She denies the suggestion that to suppress

the  fact  that her  husband   met  with  the  accident  due  to

consuming  heavy  liquor  at  the time  of  driving  the  motor cycle

and  to suppress  that  fact she did not   file  the P.M  Report. She

denies the suggestion that the  vehicle  no. AS-23-AC/8993(Tata ACE)

was not involved  in  the  accident  as  alleged  by  her in  the

complaint  petition  as  well  as  in her   affidavital  evidence. Her

husband  was  working  in Kherampani  Tea Company  Pvt. Ltd. on

the  basis  of  annual  salary.   She denies the suggestion that Ext. 7,

Salary  certificate is  a  manufactured  document for  the  purpose  of

this  case. She denies the suggestion that  the  Opp. Party  no. 4,

Bhanu  Sharma  did  not  allow  her husband  to  ride  his  motor

cycle   AS-23-E-7488.  She has  not   submitted   any   MVI   report

regarding  the involvement of  vehicle  no. AS-23-AC/8993(Tata ACE)

and   motor  cycle  bearing  registration no. AS-23-E-7488 in  the

instant accident. She denies the suggestion that she is not  entitled

for compensation as  claimed in  her  claim  petition. She alongwith

her  sons   and   daughter   reside   together.  She  has  her  birth

certificate  but  same  is  not  submitted  in  this  case. She denies

the suggestion that her  age  is  above  50 years.  She denies the

suggestion that Ext. 1 is  fabricated  and  manufactured  document

for  the purpose to  get  illegal  benefit.  

23.  In Cross-Examination by  O.P  No. 5 the CW.1 has stated that

she  has not submitted  the appointment  letter of her  deceased

husband in  this  case.  She has  also  not  made  any  prayer  to  call

the  employer of her   husband  in  this  case. She has  stated in her

claim  petition  as  well as  in  her   evidence in  affidavit that her

husband   was   riding   the   motor   cycle   no.  AS-23-E-7488  at

moderate  speed and  on  his proper  side and  there  was  no  fault

on  the  part of  her husband.   The  owner of  the  motor cycle  is  not

liable  to  make any  compensation. She has not  filed any voucher in
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support of heading  funeral  expenses & medical  attendance. 

24.  She denies the suggestion that that  the  driving license of her

husband  is   fabricated. Ext. A  is  the Insurance policy  of  motor

cycle  no. AS-23-E-7488 consisting  of 3 pages. Ext. A  is  a  liability

policy. Ext. 10  is  not  available  in  record. 

25.  CW.2, Sri Rajen Chetri,  the son  of  the  deceased  has  stated

in  his  evidence on affidavit that  Kishore  Chetry  @  Kishore  Singh

Chetry  (since  deceased) was  his  father,  aged  50 years  who

expired  in  a  motor  accident  on  05.02.15  at  1:15  PM  near  Gaju

Road, Dangaria  Mandir  (about  4  KM  from  Bordumsa  town)  which

falls   under   jurisdiction  of   Bordumsa   Police   Station,   District

Changlang, A.P.  That  the  date  of  birth  of his father  is  25.02.65

with  reference  to  driving  licence  issued  in  his  named  by  D.T.O,

Tezu  of   Lohit   District,   A.P  bearing  no. LD/1963/NT.  That  his

deceased  father  was  working in  the  capacity of  Manager  with

Kherampani  Tea Co. Pvt.  Ltd.,   Bordumsa owned  by  Sri   Bhanu

Sharma(owner   cum   director   of   the   said   tea   company).

Wherefrom  his  father  used  to  get  Rs. 1,08,500/- as lump sum

during  the  Financial year  of 01.04.14  to 04.02.15  as  salary  and

bonus.  The  monthly  income  of  his  father  stand  at  Rs. 9,041/-

approx. That  he  has lodged  an  FIR  with  Bordumsa  Police  Station

on 05.02.15  at  1:45 P.M  with  regard  to  motor  accident  of  his

father Kishore  Singh  Chetry  and  the  same  was  subsequently

registered  as  Bordumsa  Police  Station C/No. 6/15 U/s. 279/304(A)

IPC  against  the  driver  of  the  offending  vehicle   bearing regn. No.

AS-23-AC-8993(TATA  ACE). 

26.  That his  deceased  father   on 05.02.15  was  coming  towards

his  house  by  riding  a  motor  cycle  owned  by  one  Sri  Bhanu

Sharma  bearing  regn. No. AS-23-E-7488  from  Kherampani  Gaon

to  Bordumsa. Just  at  that  relevant  point  of  time  one  TATA ACE
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bearing  regn. No. AS-23-AC-8993  was  coming  from  opposite  side

in  a  rash  and  negligent  manner  driven  by  its  driver  which

ultimate  collided  with  the  motor  cycle  of  his  father  near  Gaju

Road,  Dhangaria  whereupon  his  father  sustained  injury  in  the

brain. That  his  father  was  thereafter shifted  to  community  health

centre,  Bordumsa  by  him  and  was  attended  upon  by  doctor

Mope  Loyi  and  finally  expired  on 05.02.15  at  1:45 P.M thereat. 

27.  That his  father  was  holding  valid  driving  license  bearing

no. LD/1963/NT  valid  up  04.08.22  issued  by  DTO,  Tezu.  The

Registration  certificate  of  the  motor  cycle  bearing  regn. No.  AS-

23-E-7488(Hero  Honda Splendor)  standing in  the  name of  Bhanu

Sharma  was  valid till  15.10.21  issued  by DTO, Tinsukia,  Assam.

The  insurer   of   the   said   motor   cycle   was   the  New  India

Insurance  Co. Ltd.,  Doomdooma  Branch  covered  under policy. No.

530802311302302000003171, valid  upto 13.02.15).    

28.  That  the owner of  the offending  vehicle TATA ACE bearing

regn. No. AS-23-AC-8993  was Smt. Uma  Nath and  Sri Ujjal  Boruah

was  the  driver  of  the  offending  vehicle. The  said  vehicle  was

insured  with  ‘Bajaj  Allianz  General  Insurance Co. Ltd.,  Tinsukia

Branch covered  under policy  no. OG-B-2415180300000088)  valid

upto 20-12-13. That  his  deceased  father  was  riding  the  motor

cycle  at  a moderate  speed  and  on  its proper side and  as  such

there  was  no  fault on  the part  of  the  motor cyclist.  The  accident

occurred  due  to  the rash  and negligent  driving  of  the  vehicle

TATA  ACE by  its  driver  leading  to  death  of  his   father  Kishore

Singh  Chetry @ Kishore Chetry.

29.   That  his  deceased  father left  behind  him Smt.  Durga  Devi

Chetry(wife), aged 44 yrs, Shri Rajen  Chetry(son), aged 25 yrs, Shri

Mukesh   Chetry(son), aged  19  yrs and   Miss   Kalpana

Chetry(daughter), aged 22 yrs  as his  legal  heirs.  That  his  mother,
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claimant   no.1  has   claimed   a  sum   of   Rs.  10,80,264/-  as

compensation  on  account  of  death  of  his  father in  a  motor

accident  on  the  above  mentioned  date,  time  and  place.  That

his  mother  is  the  legally  married  wife  of  the  deceased and  she

suffered loss  of  income  on  account of  death  of  his  father for

which  she  is   entitled  for   the amount  of   compensation  as

claimed  for. 

30.  That  the  claimant no. 1 has  filed  and  exhibited  the  following

documents in  support of  her  claim –

(i) Accident  Information  Report(Form – 54) Ejahar,

(ii)  Death  Certificate,

(iii)  Employer’s  Certificate,

(iv)  Local  Man  Certificate,

(v) Certificate  issued  by  GPC,  Kherampani Gaon

Panchayat,

(vi) Salary   Certificate   issued   by   Owner-cum-

Manager (Sri B. Sharma) of M/s. Kherampani  Tea

Co. Ltd.,

(vii) Temporary  Residence  Proof  Certificate,

(viii) Driving  License  of  Kishore  Singh  Chetry(Since

deceased)

31.  In  Cross-Examination  by Opp. Party  5  the  CW.2, Sri Rajen

Chetri   has  deposed  that at   the  time of   accident  his father

(deceased)  was  driving  motor  cycle AS-23-E-7488 owned  by  OP

no. 4  and insured  with OP  no. 5. His father  was  driving  the  motor

cycle  at  very  lowest  speed  and  the  whole  accident  took  place

due  to  rash and  negligent  driving of  TATA  ACE, AS-23-AC-8993.

There  was  no  fault  and  negligence  on  the  part of  the  deceased

while  driving  the  motor  cycle. He  has no  any  claim  against  OP
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no. 4  and  5  and they  have  been  added  as necessary  party. 

32.  In Cross-Examination  by  Opp. Party  No. 2,  the  CW.2 has

deposed  that at  the  time  of accident  he was  at  school. He did

not  witness  the  accident himself. As  he did  not  witness  the

accident  himself, he  has no personal  knowledge  as  to  for  whose

fault  the  accident  took place. He could not  say as  to  whether his

deceased  father  at  the time of  accident  was  wearing  helmet  or

not. Ext. 2 is the  Ejahar  submitted  by  him  in  relation  to  the

accident.  He has  not  mentioned in Ext. 2  that  the  accident  took

place  for  the  fault  of  vehicle  bearing regn. no. AS-23-AC-8993.

They have not submitted  the  Post  Mortem  report  of  his deceased

father  in  this case.   

33.   He denies the suggestion that to  suppress  the  fact that  his

deceased  father  was  consuming  heavy liquor  at  the time of

driving  the motor  cycle, hence, they  have  not  filed  the Post

Mortem  report. In  fact, the autopsy of his deceased  father was  not

done. The motor  cycle   which  his  deceased  father was riding

belongs   to OP no. 4  and  they have  not  filed  any  document to

substantiate   that   the   owner  permitted  and   authorized   his

deceased   father  to   drive   the  motor  cycle.   They   have   not

submitted  any  MVI   report   regarding  the involvement of the

alleged  vehicles as  stated in  the  claim  petition in  the  accident.

His mother  is  running  a  grocery  shop at  their own  residence  and

their  family  is  maintained  out  of  the income  of  the  said  grocery

shop. He  is  working   as   a   teacher  in   a   private   school   at

Bordumsa. They have not  submitted  any  document  in  respect  of

their  age. They have  their  birth  certificate  but  they  have  not

filed  the  same. He denies the suggestion that  they  have not  filed

their  birth  certificate intentionally  to hide their actual  age. He has

not filed  the  school  certificate  of  his deceased  father  which  is
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available  at  his  house . He denies the suggestion that   to  conceal

the  actual  age  of  his  deceased  father, he has  withheld from

producing  the  school  certificate. He denies the suggestion that his

deceased  father  was not  working in  a  private  firm and  they  have

filed  manufactured  document.   He denies the suggestion that   the

accident  took place  due  to  rash  and  negligent  driving of  his

deceased  father. He denies the suggestion that he is not  entitled to

get  compensation  from OP  no. 2.

34.   The Cross-Examination by OP No. 4 is  declined  by  defense.

35.   CW.3, Smt. Kalpana Chetri,  the daughter  of  the  deceased

has  stated  in  her  evidence on affidavit that  Kishore  Chetry  @

Kishore  Singh  Chetry  (since  deceased) was  her  father,  aged  50

years  who  expired  in  a  motor  accident  on  05.02.15  at  1:15  PM

near  Gaju  Road, Dangaria  Mandir  (about  4  KM  from  Bordumsa

town)  which  falls  under  jurisdiction of  Bordumsa  Police  Station,

District  Changlang, A.P.  That  the  date  of  birth  of her father  is

25.02.65  with  reference  to  driving  licence  issued  in  his  named

by  D.T.O,  Tezu  of  Lohit  District,  A.P  bearing  no. LD/1963/NT. That

her  deceased  father  was  working in  the  capacity of  Manager

with  Kherampani  Tea Co. Pvt. Ltd.,  Bordumsa owned  by  Sri  Bhanu

Sharma(owner   cum   director   of   the   said   tea   company).

Wherefrom  her  father  used  to  get  Rs. 1,08,500/- as lump sum

during  the  Financial year  of 01.04.14  to 04.02.15  as  salary  and

bonus.  The  monthly  income  of  her  father  stand  at  Rs. 9,041/-

approx. That  she  is aware that her  brother Sri  Rajen  Chetry    has

lodged  an  FIR  with  Bordumsa  Police  Station on 05.02.15  at  1:45

P.M  with  regard  to  motor  accident  of  her  father Kishore  Singh

Chetry  and  the  same  was  subsequently  registered  as  Bordumsa

Police  Station C/No. 6/15 U/s. 279/304(A) IPC  against  the  driver  of

the  offending  vehicle   bearing regn. No. AS-23-AC-8993(TATA  ACE).
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36.  That  she   further   stated   that  her   deceased  father    on

05.02.15  was  coming  towards her  house  by  riding  a  motor  cycle

owned  by  one  Sri  Bhanu  Sharma  bearing  regn. No. AS-23-E-7488

from  Kherampani  Gaon  to  Bordumsa. Just  at  that  relevant  point

of   time  one  TATA ACE bearing  regn.  No.  AS-23-AC-8993  was

coming  from  opposite  side  in  a  rash  and  negligent  manner

driven  by  its  driver  which  ultimate  collided  with  the  motor

cycle  of  her  father  near  Gaju  Road,  Dhangaria  whereupon  her

father   sustained   injury   in   the   brain.  That   her   father   was

thereafter shifted  to  community  health  centre,  Bordumsa  by  her

said  brother  and  was  attended  upon  by  doctor  Mope  Loyi  and

finally  her father expired  on 05.02.15  at  1:45 P.M thereat. 

37.   That  her  father  was  holding  valid  driving  license  bearing

no. LD/1963/NT  valid  up  04.08.22  issued  by  DTO,  Tezu.  The

Registration  certificate  of  the  motor  cycle  bearing  regn. No.  AS-

23-E-7488(Hero  Honda Splendor)  standing in  the  name of  Bhanu

Sharma  was  valid till  15.10.21  issued  by DTO, Tinsukia,  Assam.

The  insurer   of   the   said   motor   cycle   was   the  New  India

Insurance  Co. Ltd.,  Doomdooma Branch covered  under policy. No.

530802311302302000003171, valid  upto 13.02.15.    

38.   That  she  stated  that the owner of  the offending  vehicle TATA

ACE bearing  regn. No. AS-23-AC-8993  was Smt. Uma  Nath and  Sri

Ujjal  Boruah  was  the  driver  of  the  offending  vehicle. The  said

vehicle  was  insured  with  ‘Bajaj  Allianz  General  Insrance Co. Ltd.,

Tinsukia   Branch  covered   under  policy   no.  OG-B-

2415180300000088)   valid   upto  20-12-13.  That   her   deceased

father  was  riding  the  motor  cycle  at  a moderate  speed  and  on

its proper side and  as  such  there  was  no  fault on  the part  of  the

motor  cyclist.   The   accident   occurred   due   to   the  rash   and

negligent  driving  of  the  vehicle  TATA  ACE by  its  driver  leading
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to  death  of  her   father  Kishore  Singh  Chetry @ Kishore Chetry.

39.  That  her  deceased  father left  behind  him  Smt.  Durga  Devi

Chetry(wife), aged 44 yrs, Shri Rajen  Chetry (son), aged 25 yrs, Shri

Mukesh   Chetry  (son), aged  19  yrs and   Miss   Kalpana

Chetry(daughter), aged 22 yrs  as his  legal  heirs.  That  her  mother,

claimant   no.1  has   claimed   a  sum   of   Rs.  10,80,264/-  as

compensation  on  account  of  death  of  her  father in  a  motor

accident  on  the  above  mentioned  date,  time  and  place.  That

her  mother  is  the  legally  married  wife  of  the  deceased and  she

suffered loss  of  income  on  account of  death  of  her  father for

which  she  is   entitled  for   the amount  of   compensation  as

claimed  for. 

40.  That  the  claimant no. 1 has  filed  and  exhibited  the  following

documents in  support of  her  claim –

(i) Accident  Information  Report(Form – 54) Ejahar,

(ii) Death  Certificate,

(iii) Employer’s  Certificate,

(iv) Local  Man  Certificate,

(v) Certificate  issued  by  GPC,  Kherampani Gaon 

Panchayat,

(vi) Salary   Certificate   issued   by   Owner-cum-

Manager (Sri B. Sharma) of M/s. Kherampani  Tea

Co. Ltd.,

(vii) Temporary  Residence  Proof  Certificate,

(viii) Driving  License  of  Kishore  Singh  Chetry(Since

deceased)

41.  In Cross-Examination by O.P no. 2 & 4 the CW.3, Miss Kalpana

Chetry,   has  deposed  that  she studied  up to  class IX. She has  her

own  birth  certificate and  same is  not  filed  in this  case. Her

mother  Durga  Devi  Chetry, Claimant no. 1  running  a  grocery shop
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at  their  own  residence and  their family  is  maintained  out  of  the

income of  said  grocery  shop  and from  the  salary  of her  elder

brother Rajen  Chetry. She  cannot  say  how  much  salary  is  drawn

by  her elder  brother Rajen  Chetry. She has not  seen  the  accident.

And  subsequent  to  accident she  visited  the place of  accident  at

Gaju Road, Dangari. There  is  about  10 residential  houses  near  the

place of  accident. She  did not meet  with  the  people  of  those

residences. She cannot  say  for  whose  fault  the  accident  took

place. From  her father  she  came  to  know that he  earns  Rs.

9,000/- per month.  Her father,  was   working  in  Kharempani Tea

Company.  The  distance between Gaju  Road  and Raja Nagar - III is

about  3-4 KM approx. The  autopsy  on  the  dead body of  her father

was  done   at  Bordumsa Community   Health   Centre.  Her  father

sustained injury  on  his brain.  They have  not  submitted  the  P.M

Report  of  her deceased  father  to  show  that  he  died  on  road

accident. 

42.  She  denies  the  suggestion   that the  accident  took  place

due  to  negligence  of  her father as he  was  in drunken condition  at

that time. She  denies  the  suggestion   that  to  suppress  the  fact

that  her   father committed  accident  due  to his drunken  condition,

the  post  mortem  report is  not  submitted. She  could not  say

about  the  gross  sale  of  her mother's  shop. She  denies  the

suggestion   that  they are  not  entitled  for  any  compensation  as

claimed by them.  

43.  In Cross-Examination by  O.P  No. 5 the  CW.3 has  deposed

that since  long back 10-15 years  ago they used  to  reside  at

Lakhipather but  now  they have  left  that  place since  last  10-15

years  ago. She  denies  the  suggestion   that  the  statements  and

contents  of  para  no. 2 to 7  are false. She  denies  the  suggestion

that  she is not  entitled  to  get  compensation. 
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44. The  CW.4, Dr.  Satyendra  Narayan Singh has  deposed  that

today  he  has  come  to   depose before  the  Tribunal  on  receipt of

summon  by  his Medical  Officer in  charge,  Dr. A.N  Singhpho.  He

has  authorized   him to  adduce  evidence  in  this  case today. Ext.

10  is  the  letter  of  authority  issued  in  the name by  Dr. A.N

Singhpho.  Ext. 10(1)  is  the  signature  of  Dr. A.N  Singhpho. Ext. 11

is  his Identity card(compared  with  the  original). 

45.  He knows  the  deceased Lt. Kishore  Chetry who  was  brought

by  Bordumsa  police  personnel  for  Post  Mortem  on 05.02.15.  He

performed  the Post  mortem  upon  the  dead  body  of  the  said

deceased  person. Ext.  12 is  the Post mortem  report(proved  in

original). He  has  given  his    opinion  in the  said  P.M  report  as

“The  death  was due  to injury  to brain  caused by  blunt  force

impact.   Accidental   in   nature.  Injuries    were fresh  and  ante-

mortem. Time   since  death – few hours”.  He has performed  the

said   post   mortem  upon  the  dead  body  with   reference  to

Bordumsa  P.S  case no. 6/15, U/s. 279-304(A) IPC. After  preparing

the Post  Mortem  report,  entries   were made  in   the P.M  Register

book and   accordingly, entries   were  made  in  respect  of   the

said  P.M  Report   on 09.03. Ext. 13 is  the compared copy of the

said entry in their  P.M Register book.               

46.  In Cross-Examination by   Opp.  Party no.  5  the  CW.4  has

deposed  that they  do  not  conduct  any  test  to examine  the  age

of   the  deceased. The age  of  the  deceased  is  reflected  in  the

Post  Mortem  report is  written on  the  strength of  requisition  and

paper furnished  by  the police  officials. It  is  vogue  that  after

enquiry   from the family  member of   the  deceased the  age is

written by  police. 
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47.  In  Cross-Examination by   Opp.  Party  no.  2,  the  CW.4 has

stated  that the  opinion  stated  in  Ext. 12  is  his  own  opinion. The

injuries  found  on  the  body  of  the  deceased  may  be  caused

due  to  blunt  forced  impact. The  age  of  the  deceased  as  stated

in  Ext. 12  was  written  on  the  basis  of  the  forwarding  of  the

police.  Police   provided  information  that   the  injuries   of   the

deceased  has  been  caused  from  road  traffic  accident. He  denies

the  suggestion  that  the opinion  given  by  him  in  Ext. 12  was  on

the  basis  of  forwarding  of  the   police  submitted  alongwith  with

the  dead  body. 

48.  DW.1, Sri  Joy  Prakash  Sharma, Asstt. Manager  of  Tinsukia

Divisional  Office  of  New  India  Assurance  Co. Ltd.  in  his  evidence

and   affidavit   has   stated   that    the   Policy   no.

53080231130200003171 valid from 14.02.14 to 13.02.15 issued  in

the  name  of  Bhanu  Sharma,  the  Opposite  Party  No. 4 herein  in

respect  of  motorcycle no. AS-23-E-7488 is  liability policy  and  does

not  cover  owner  driver who is  driving  the  motorcycle  without

any  valid  driving  licence. The  sum  insured  for personal   accident

cover  to  owner  driver  is  limited  to  1 lac only while  individual

sum  insured  for  unnamed  person  is  also  limited  to  1 lac  only

as  envisaged  in  terms  and  conditions  of  the  aforesaid  liability

two  wheeler  policy.  The  deceased  who  was  driving  the  aforesaid

motorcycle  was  not  a  third  party  and  as  such  he  is  not

covered    under  two  wheeler  policy. Ext. A  is  the  liability  policy

which  is  already  admitted  by  the  claimant  as  well  as  claimants

have  also  clarified   the  fact  that  they  do  not  have  any  claim

against  the  opposite  Party  n. 4  &  5 and also  clarified  that  fact

that  there  was  no  negligence    and/or  fault  on  the  part  of  the

deceased  while  driving  the  said  motorcycle  owned  by  Opposite

Party  No. 4. Since  there  is  no  fault  and/or liability  on  the  part  of

the  owner  of  motorcycle namely, Opposite Party  No. 4  and  as
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such  Opposite  Party  no. 5  is  also  vicariously  not  liable  for  death

caused  to  the  driver  of  the  motor  cycle. Ext. A (1) is part of Ext.

A. Hence,  Opposite  Party  no. 1  to  3  are  jointly  and  severely

liable  to  pay  compensation,  if  any. 

  
49. Vide  Letter  No. LD/DTO/1515-II/2016-17/389  dated  26.05.2016

issued  by  District  Transport Officer  cum  licensing  Authority,  Tezu,

Lohit  Dist.  Arunachal  Pradesh  addressed  to  their  investigator

namely,  Sri Dipak Phukan,  it  is  informed  that  there  is  no  record

of  driving  licence  issued   in  the  name  of   Kishore  Singh  Chetry

(deceased  herein)  and  as  such  it  was  further  informed   that

driving  licence  no. LD.1963/NT of  the  deceased  is  a  forged  and

fake  driving  license. Ext. B  is  the  letter  by  DTO,  Tezu, Lohit,

District,  Arunachal  Pradesh    confirming   the   fact  that  driving

licence  of  the  deceased was fake.

50.  In  Cross-Examination by  Claimants   the DW.1, Sri  Joy  Prakash

Sharma has  deposed  that  he  has  joined Tinsukia  Divisional  Office

of  New  India  Assurance  Company  Ltd.  in the  capacity  of  Asstt.

Manager  on 10.11.16. Prior  to  his  joining in  service  at  Tinsukia

Branch  office,  one  Mr. Latu  Barua  was  in  charge  of   Asstt.

Manager. The  Motorcycle  bearing  regn. no. AS-23-E-7488 covered

under  policy  no.  53080231130200003171  valid  from  14.02.14  to

13.02.15 under liability cover  in  the  name  of  Bhanu  Sharma. The

limit  of  liability as per  Ext. A is up to  Rs. 1 lakh only.  

51.  He  has  denied  the suggestion  that the deceased  was  riding

the  motorcycle was   a  third  party  and  he  is covered under  two

wheeler  policy.  He  has  denied  the suggestion  that  the claimant

has admitted  and  also clarified  the  fact  that  they  do not  have

any  claim  against  the  4  &  5 and  also clarified  the  fact  that

there  was  no negligence  or  fault on  the part  of the  deceased

when   driving  the  said  motorcycle  owned  by  Opp. No. 4.  He  has
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denied   the suggestion   that  the  Opp.  No.  5   is   liable   to  pay

compensation  to the  claimant.  The  Opp. Party no. 5   has  not

mentioned  in  its  W/S  that they  have  entrusted  their  Investigator,

namely,  Sri  Dipak Phukan  to  enquire  about the  authenticity of

the  Driving  license  bearing no. LD/1963/NT  before  the  DTO,  Tezu,

(AP).  He has  not  filed  any separate document to  identify himself.

He  has  denied  the suggestion  that he is  neither  authorized  to

file  evidence  nor depose.

52. Now  for  the  sake  of  convenience  and  comprehension  I  am

discussing the issues as follows for  the proper  adjudication  and

decision.

ISSUE NO. 1 and 2

53. Now I  am discussing  the  Issue  no.  1 and the issue no. 2

together as both are interlinked. The issue no. 1 is  (i)  Whether  Lt.

Kishore Chetry died  in a road accident which occurred on 05.02.15 at

about 1:15 PM at Gaju Road near Dangaria Mandir under Bordumsa

PS  due  to  rash  and  negligent  driving  of  the  vehicle  bearing

registration nos. AS-23-AC-8993, (Tata ACE)  and AS-23-E-7488(Hero

Honda  Spendor  Motor  Cycle)?  (ii)  Whether  there  was  contributory

negligence on the part of the Driver of the aforesaid vehicle as well

as the deceased?  

54.  Ld. Counsel for the claimant has emphatically submitted that

the deceased has died of the accident due to the ra rash and negligent

driving of the vehicle bearing registration nos. AS-23-AC-8993, (Tata

ACE) and hence there is no contributory negligence on the part of the

deceased. 

55.  In reply Ld. Counsel for the opposite party no. 2 has submitted

that  the  accident  was  committed  by  the  deceased  under  the
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influence of wine and fell down himself and there is no part of the

driver of the alleged vehicle bearing registration nos. AS-23-AC-8993,

(Tata ACE).

56.  Upon hearing both sides I have gone through the evidence on

record and found that the CW 1 wife of the deceased has deposed

that on 05.02.15 her  deceased  husband  was  coming  towards his

house  by  riding  a  motor  cycle  owned  by  one  Sri  Bhanu  Sharma

bearing   regn.  No.  AS-23-E-7488  from   Kherampani   Gaon   to

Bordumsa. Just  at  that  relevant  point  of  time  one  TATA ACE

vehicle  bearing   regn.  No.  AS-23-AC-8993   was   coming   from

opposite  side  in  a  rash  and  negligent  manner  driven  by  its

driver  which  ultimate  collided  with  the  motor  cycle  of  her

husband near  Gaju  Road,  Dhangaria  whereupon  her  husband

sustained  injury  in  the  brain. That  her  husband was  thereafter

shifted  to  community  health  center,  Bordumsa  by  her son, Rajen

Chetry and  was  attended  upon  by  doctor  Mope  Loyi  and  finally

her husband expired  on 05.02.15  at  1:45 P.M there. 

57.  The statement of the CW 1 is corroborated by the CW 2 and CW

3. The Opposite party no. 2 & 5 have although tried to prove that the

accident was caused due to the own fault due to intoxicant condition

of the deceased but they have failed to prove the fact.   Although

there is no eye witness yet the FIR, Charge sheet have proved that

the accident was caused due to head on collision. As the accident

was caused due to head on collision and as there is no eye witness it

can be presumed that the alleged accident was caused due to the

contributory  negligence  on  the  part  of  the  driver  of  the  alleged

vehicle bearing registration nos. AS-23-AC-8993, (TATA ACE) and AS-

23-E-7488 (Hero Honda Spendor Motor Cycle). Thus the Issue not. 1

& 2 are decided accordingly.
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ISSUE NO. 3

58.  With regard to the Issue no. 3 i.e. whether the claimants are

entitled to get compensation? If so, to what extent and from whom?

On this issue I am of the considered view that as the said accident

had occurred due to the rash and negligent driving of the  both the

drivers  of  alleged vehicle bearing registration nos.  AS-23-AC-8993,

(Tata  ACE)   and  AS-23-E-7488(Hero  Honda  Splendor  Motor  Cycle)

hence the claimants are entitled for the compensation.

59.  But  with  regard  to  the  payment  of  the  just  and  adequate

compensation to the claimants let the tribunal evaluate the facts and

circumstances arises in the instant case.

60.  In  the   case   of  Sarla   Verma   vs.  Delhi  Transport

Corporation,   reported  in  (2009)  6  SCC  121,  the  Hon’ble

Supreme Court has held that,  “Basically only three facts need to be

established by the claimants for assessing compensation in the case

of death : (a) age of the deceased; (b) income of the deceased; and

the (c) the number of dependents. The issues to be determined by

the  Tribunal  to  arrive  at  the  loss  of  dependency  are  (i)

additions/deductions to be made for arriving at the income; (ii) the

deduction to be made towards the personal living expenses of the

deceased; and (iii) the multiplier to be applied with reference of the

age of the deceased.”

61.   In the  instant  case  the  claimants  have  stated  in  the  claim

petition that  the  age  of  the  deceased  was  about 50 years at the

time  of  his  death  and  to  prove  the  fact  no  birth  certificate  is

submitted.  Hence  I  have  gone  through  the  Post  Mortem  Report

wherein it is mentioned that the age of the deceased at the time of

the death is 50 years. Hence, as there is no birth certificate of the

deceased I am of the considered  opinion  that  the  age  of  the
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deceased  was  50 years  at the  time  of his death taking note of the

Post Mortem Report of the deceased.

62.  So  far  as  the income  of  the  deceased is concerned, the

claimant  has stated in his claim petition as well as in his evidence in

affidavit that deceased was  working in  the  capacity of  Manager

with  Kherampani  Tea Co. Pvt. Ltd.,  Bordumsa owned  by  Sri  Bhanu

Sharma(owner   cum   director   of   the   said   tea   company).

Wherefrom  her  husband used  to  get  Rs. 1,08,500/- as lump sum

during  the  Financial year  of 01.04.14  to 04.02.15  as  salary  and

bonus.  The  monthly  income  of  her  husband stand  at  Rs. 9,041/-

approx. To prove the fact the claimant has exhibited the Ext. 7 salary

certificate wherein it is mentioned that the deceased was drawing an

amount  of  Rs.  9,041/-  per  month.  But  the  Ld.  Counsel  for  the

Opposite party no. 5 has objected that as claimants could not prove

the Ext. 7 by the owner cum manager of the  of the  Kherampani  Tea

Co.  Pvt.  Ltd.,   or  by any income tax paying certificate,  employee

register  wherein  the  names of  the  employees are noted and the

Books  of  Account  of the concerned company; the employment and

the salary of the deceased becomes doubtful.

63.  Upon  hearing  both  sides  I  have  gone  through  the  material

evidence of record and found that the although the claimants have

furnished the Ext. 7 but failed to prove the salary certificate nor the

employment.   Hence  a  doubt  creates  about  the  salary  and  the

employment of the deceased. 

64.  Although  the  employment  and  salary  of  the  deceased  is

doubtful it cannot be disproved that the deceased did not work or did

not earn anything for his livelihood. As the claimant has deposed that

the deceased was working in the Khrerampani Tea Co. Pvt.  Ltd.  it

proves that the deceased had some income for his livelihood. Hence I

am of the considered view that the deceased had a notional income
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of Rs. 4,000/- per month.

65.  With   regard  to  the  future  prospect  of  a  deceased Hon'ble

Supreme  Court   has  held in the in para  61 (iv)   of  National

Insurance  Company  Limited  v.  Pranay  Sethi  and  Ors.  SPL

(Civil) No. 25590 of 2014, as follows :  ”In case the deceased was

self-employed  or  on  a  fixed  salary,  an  addition  of  40%  of  the

established income should be the warrant where the deceased was

below the age of 40 years. An addition of 25% where the deceased

was between the age of 40 to 50 years and 10% where the deceased

was between the age of 50 to 60 years should be regarded as the

necessary method of  computation.  The established income means

the income minus the tax component”.

66.  In  view   of   the  above  decision I am of the considered view

that as the deceased had notional fixed income of the Rs. 4,000/- P.M

and the age was 50 years, an addition of Rs. 10% should be added to

his  monthly  income for  future  prospects.  Hence  Rs.  4000/-  +  Rs.

400/- (10%) = Rs. 4,400/- is monthly income of the deceased towards

his  future  prospects.  As  such  the annual  income of  the  deceased

would  be  Rs.  4,400.00  X  12  months  =  Rs.  52,800.00  (Fifty  Two

Thousand Eighty Hundred only) per annum.

67.  In the case of  Sarla Verma   (supra),  the Hon’ble Supreme

Court  has  held  that-  “Though in  some cases  the  deduction  to  be

made towards personal and living expenses is calculated on the basis

of units indicated in  Trilok Chandra, the general practice is to apply

standardized  deductions.  Having  considered  several  subsequent

decisions of this Court, we are of the view that where the deceased

was married, the deduction towards personal and living expenses of

the  deceased,  should  be  one-third  (1/3rd)  where  the  number  of

dependent family members is 2 to 3, one-fourth (1/4th)  where the
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number of dependent family members is 4 to 6, and one-fifth (1/5th)

where the number of dependent family members exceed six.”

68.   In   the  instant  case,   as   the  dependent family members of

the deceased is 2 as the sons and daughters were major at the time

of the death of the deceased. Hence the deduction towards personal

and living expenses of the deceased should be one-third (1/3 rd ). One-

third (1/3rd) of  Rs. 52,800  is Rs. 17,600/-.  Therefore, the claimants

are entitled to receive the remaining two-third (2/3rd) of Rs. 52,800/- -

Rs. 17,600.00 = Rs. 35,200/- as total savings.

69.       As  per  the decision of the of Sarla Verma (supra), the multiplier

that has to be applied to find out the loss of total dependency is 13

as the age of the deceased  at the time of his death was held to be

50 years. The relevant portion of the decision of Sarla Verma (supra)

judgment reads as follows: “21. We therefore hold that the multiplier

to be used should be as mentioned in column (4) of the Table above

(prepared  by  applying  Susamma  Thomas,  Trilok  Chandra  and

Charlie), which starts with an operative multiplier of 18 (for the age

groups of 15 to 20 and 21 to 25 years), reduced by one unit for every

five years, that is M-17 for 26 to 30 years, M-16 for 31 to 35 years, M-

15 for 36 to 40 years, M-14 for 41 to 45 years, and M-13 for 46 to

50 years, then reduced by two units for every five years, that is, M-

11 for 51 to 55 years, M-9 for 56 to 60 years, M-7 for 61 to 65 years

and M-5 for 66 to 70 years.”

70.      In pursuance of the decision of the of  Sarla Verma (supra), I

have found, the loss of dependency is  Rs. 35,200/-  x 13 = Rs.

4,57,600.00. (Rupees Four Lakh Fifty Seven Thousand &  Six

Hundred  only)

71.        As  per  the  decision of the  Hon’ble  Supreme Court in National

Insurance Company Limited v. Pranay Sethi and Ors. (SPL (Civil) No.
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25590 of 2014) the claimants are entitled to get the funeral expenses

to  the tune  of  Rs.  15,000/-  on account  of  death  of  Late   Kishore

Chetry @ Lt.  Kishore  Singh  Chetry,  and Rs.  15,000/-  for  loss  of

estate. The claimant  Smt. Durga Devi Chetry is also entitled to get

Rs. 40,000/- due to the death of her husband  as consortium amount.

Thus, accordingly, the award is computed in the following scale:-

Rs. 4,000/- (Income P.M)

Rs. 4000 + Rs. 400/- (10% deceased being more than 50

years of  age) = Rs. 4,400/- P.M.

Rs. 4,400/- X 12 = Rs. 52,800.00 annual Income

1/3rd of  Income  of  Rs.  52,800.00  is  =  Rs.   17,600.00

(personal and living expenses of deceased)

Rs.  52,800.00–  Rs.  17,  600.00  =  Rs.  35,  200.00  (2/3rd

savings of Total Income)

Rs. 35,200.00 x 13 = Rs. 4,57,600/- (Multiplier  applied)

Hence total compensation would be  Rs.4,57,600/- + Rs.

15,000.00  (Loss  of  estate)  +  Rs.15,000.00  (Funeral

Expense) + Rs. 40,000.00 (Consortium) = Rs. 5,27,600/-

only (Five Lakh Twenty Seven Thousand and Six Hundred

Only) in total. 

      From  the above calculation and computation the above

total amount  i.e.  Rs.  5,27,600/-  only  (Five  Lakh  Twenty

Seven Thousand and Six Hundred Only) in  total  shall be

awarded  to  the   claimants  on  the  death  of Late   Kishore

Chetry @ Lt. Kishore  Singh  Chetry due to the aforesaid

vehicular accident.
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72.      But,  now it is to be looked into carefully how  much and who

will  have to pay the compensation amount to the claimant no. 1?

73.       It has already been decided in the Issue no. 1 & 2 that due to

contributory  negligence  of  the  drivers  of  the  both  the  alleged

vehicles  the  accident  has  occurred.  Hence,  the   deceased   shall

receive   50%  of  Total  compensation  due   to   his   contributory

negligence  in  the  allged  accident.  In   view  of   this  fact the

claimant  no. 1 is entitled to receive an amount of Rs. 2, 63, 800/- i.e.

50% of Total compensation of  Rs. 5,27,600/- only (Five Lakh Twenty

Seven Thousand and Six  Hundred Only) from each  of  the alleged

vehicles involved in the accident.

74.    Although  it  is  stated  that  the  alleged  vehicle  TATA  ACE  was

insured  with  ‘Bajaj  Allianz  General  Insurance Co. Ltd.,  Tinsukia

Branch covered  under policy  no. OG-B-2415180300000088)  but the

policy was valid  up to 20-12-13. Hence the Opposite party no. 3 is

not liable to pay the compensation.

75.       In  view of the above facts and circumstances the claimant no. 1

is entitled to receive as per law an amount of Rs. 2, 63, 800/- i.e. 50%

of Total compensation of Rs. 5,27,600/- only (Five Lakh Twenty Seven

Thousand Six Hundred Only) from the opposite party no. 2 & 5 being

the owner and insurer of the alleged vehicles respectively.

76.     In  view of the above discussion and considering all facts and

circumstances,  it  is  decided that  the claimant  no.  1  is  entitled to

receive  the  award  of  compensation  as  calculated  and  computed

above, under the law and equity. Thus,  the issue no. 3 is decided

accordingly.
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O R D E R

77.      In  view of the above discussion and considering all facts and

circumstances the prayer of the  claim petition of the claimant no. 1

is allowed. An  amount  of  Rs. 2, 63, 800/- only (Rupees  Two  Lakhs

Sixty  Three   Thousand  &   Eight  Hundred)  only  so  computed  on

different heads is awarded to the claimant no. 1.  Thus the OP No. 2

i.e. the owner of the alleged vehicle bearing registration no. AS-23 AC

8993  TATA ACE  and  the  Opposite  party  no.  5  i.e. The  New India

Assurance  Co. Ltd. are directed to pay the compensation amount of

Rs. 2, 63, 800/- only (Rupees  Two  Lakhs  Sixty Three  Thousand &

Eight  Hundred)  only  i.e   the  50%  of  Total  compensation  of  Rs.

5,27,600/- only (Five Lakhs Twenty Seven Thousand & Six Hundred

Only) to the claimant no. 1 sharing equally. 

78.     With  regard  to  the interest on the amount of compensation

Hon’ble  Supreme  Court  has  observed  on  2  July,  2013   in  Jiju

Kuruvilla and vs. Kunjujamma Mohan and others Civil Appeal

No. 4945-4946 as follows:- “The claimants are entitled to get the

said  amount  of  compensation alongwith  interest  @ 12% from the

date of filing of the petition till the date of realisation, leaving rest of

the conditions as mentioned in the award intact”.

79.   Hence  in  pursuance  of  the  abovementioned  cited  case  the

claimant no. 1 is bestowed  with 12 % interest per annum from the

date  of  filing  of  the  claim petition  till  the  realization  of  the  total

amount  of  compensation  on  the  basis  of  aforesaid  terms  and

conditions.
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80.      Accordingly, this instant MAC case is disposed of on contest

without any cost.

81.        Given   under    my  hand and seal of this Tribunal on this the

31st day of August, 2019.

Dictated and corrected by me:

              (A. Hakim),                                       (A. Hakim),  
             Addl. Member-2                             Addl. Member-2   
     M.A.C. Tribunal,  Tinsukia              M.A.C. Tribunal,  Tinsukia
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