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BEFORE THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA :::::::::ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.   

M.A.C.T Case No. 91/2014

 
1. Smt. Lakhimi Giri (Aged  About  48 years),

W/o. Late Budhiram Giri,

R/o. Hansara Pather Gaon,

P.O  & P.S Doomdooma

Dist. Tinsukia, Assam.

2. Sri Pawan  Giri(Aged  About  27 years),

S/o. Late Budhiram Giri,

R/o. Hansara Pather Gaon,

P.O  & P.S Doomdooma,

Dist. Tinsukia, Assam.

3.       Sri  Ratan  Giri (Aged  About  25 years),  

S/o. Late Budhiram Giri,

R/o. Hansara Pather Gaon,

P.O  & P.S Doomdooma,

Dist. Tinsukia, Assam.

Mobile No. 9508187949

                                                            

          ..........................Claimants.

-Versus-
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1.      Sri Babul Proja,

S/o. Late  Monuj  Proja,

R/o. 2 No. Minimikata,

P.O  & P.S Doomdooma,

Dist. Tinsukia, Assam.

(Rider of  vehicle   no. AS-23-E/0824 Fiero Motorcycle).

2.       Sri Pintu  Das,

   S/o.  Hore  Krishna  Das,

R/o.  Kakuratoli  Rail  Para,

P.O  & P.S Doomdooma,

Dist. Tinsukia, Assam.

(Owner of  vehicle  no. AS-23-E/0824 Fiero Motorcycle).

3.      The  New India Assurance  Co. Ltd.  

Doomdooma  Branch,

 Uchamati

P.O  & P.S Doomdooma,

Dist. Tinsukia, Assam.  

(Insurer of vehicle no. AS-23-E/0824 Fiero Motorcycle)

                                               

...............Opposite Parties.

4.      Smti.  Gita  Giri (Chetry)

W/o.  Sri  Purusuttam  Chetry

R/o.  Bijulibari,  Duliajan

P.O & P.S.  Duliajan,

Dist.  Dibrugarh,  Assam.  

......................Proforma Opposite Party.

                                                 
Appearance:-  

  Sri A. C  Borah,

  Advocate……………......……......…..For the Claimants.

  Sri S. Ray, 

  Advocate……………......…….......…..For the Opposite Party no. 2.
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  Sri G. Chakraborty

            Advocate........……........…...............For the Opposite Party no. 3.

    

  Date of Argument   :   30.07.2019 

  Date of Judgment   :   17.08.2019

J  U D G M  E  N  T

1)         This  is   an   application  filed  U/s. 166 Motor Vehicle Act,

1988 by  which the claimants  namely, Smt. Lakhimi Giri, Sri

Pawan   Giri  and  Sri   Ratan   Giri   seeking   compensation  on

account  of  the  death of  Budhiram Giri died  in a road accident

which occurred on 15.09.2013 at about 5:00  AM at  N.H No. 37

(Near Hansara Pather Gaon) under Doom-dooma P.S due to rash

and negligent driving of the vehicle bearing registration no. AS-

23-E/0824 Fiero Motorcycle.

2)          The  case  of   the  claimant  in  brief  is  that  on  15.09.13

at   about   5   P.M  the  deceased  Lt.   Budhiram  Giri   was

standing  in  front  of  his  rented  shop situated  at  Hansara

Pather   Gaon,   P.O  &   P.S,   Doomdooma,   Dist.   Dibrugarh,

Assam.  He  was  on  the  extreme  left  side  of  the  road.

Suddenly  a  Feiro Motor Cycle  bearing  Regd. No.  AS-23-E-0824

ridden  by  the  rider  Sri  Babul  Proja  was  going  from  the

Doomdooma  side  towards  Tinsukia   side  in  a  very  rash  and

negligent  manner  with  a  very  high  speed  and  knocked

down  the  deceased  and  as a  result  the  deceased  sustained

serious   injuries   and   he   was   immediately   taken   to

Doomdooma  FRU  Hospital.  But  due  to  his  grievousness  of

injuries he  was referred    to Tinsukia  Civil  Hospital for  better

treatment  and  died  on  the  same  day. The  accident  occurred
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only  due  to  the  rash  and  negligent  driving  by  the  rider  of

the  Fiero  Motor  cycle  bearing  regn. no.  AS-23-E-0824.

3)          In connection  with  the  said  accident Doomdooma Police

has registered a case   Doomdooma  P.S   case   349/13 U/s.

279/304(A)  IPC   against  the  rider  of  the motorcycle   and

investigated  the  case accordingly.

4)         The  Claimant  has  further  stated that the  deceased  was

an   employee  of   Oil   India   Limited,   Duliajan   in   the

designation  of   Tradesman-IV  (S/R).  The   deceased  was   53

years of  age  and  he  was  earning Rs. 1,27,000/- per  month at

the  time  of  his  unfortunate  death.  His  family  members

consists   of   his   wife,   two   unemployed  sons  were   fully

dependent  upon his earning. The untimely tragic  death in  the

accident   had   deprived   the   dependents  the   care   and

affection   of   a   husband   and   father   and   had   caused

irreparable loss  both  physically  and  financially  to  the  family

and  there  is  no  income  source  left  for  the  family  of  the

deceased. 

COMPUTATION  OF  THE  COMPUTATION

1. Loss  of  Income:- Rs. 1,27,000/- X 2/3 
X 12 X 11

Rs.1,11,76,000.00  

2. Loss  of Future prospect in his  life:- 15%
of  Rs. 1,11,76,000/-

Rs.   16,76,400.00

 3. Funeral  expenses Rs.        25,000.00

 4. Loss  of  Estate Rs.          5,000.00

 5. Loss  of  Consortium Rs.     1,00,000.00

 6. Compensation  on  account  of  Love &
affection toward family

Rs.     1,17,600.00

Total :- Rs. 1,31,00,000.00

(Rupees  One  Crore  Thirty One  Lakhs only).
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5)        The Opposite  Party no. 1  did  not  contest   the  case by

filing written  statement. Hence, the  case proceeded  ex-parte

against  him.  The Opposite Party  no. 2 & 3 have contested  the

case  by filing  separate written  statements.  In  their  written

statements  the opposite party no. 2 & 3  have  taken all the

routine  pleas  and denies   the  case  of   the claimants and

prayed  for  dismissal  of  the  claim  petition.

6)         Upon pleadings  the  following issues  are  framed  by  the

Tribunal :

1) Whether Budhiram Giri died  in a road accident

which occurred on 15.09.2013 at about 5:00  AM

at  N.H No. 37 (Near Hansara Pather Gaon) under

Doom-dooma  P/S  due  to  rash  and  negligent

driving of the vehicle bearing registration no. AS-

23-E/0824 Fiero Motorcycle. 

2) Whether  the  claimants  are  entitled  to  get

compensation?  If  so,  to  what  extent  and  from

whom?

7)          During  the  course   of   hearing  the  claimant   examined

herself  alongwith  another four other witnesses in support of her

claim, whereas the OP’s  did  not adduce any evidence.    

8)        The  Tribunal  has  heard the argument advanced by the

parties at length and also, deciphered the materials on record

for an appropriate outcome of the instant case.
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DISCUSSION, DECISION AND REASON THEREOF:

9)        CW.1, Smt. Lakhimi  Giri has deposed  in her evidence-in-

affidavit  that she  is  the claimant of this  case and wife  of  the

deceased,   Lt.  Budhiram   Giri  and   has   deposed   that  on

15.09.13  at  about  5  P.M while the  deceased  Lt.  Budhiram

Giri   who  was  just  to  enter  into  residence  situated  at

Hansara   Pather   Gaon,   P.O  &   P.S,   Doomdooma,   Dist.

Dibrugarh,  Assam. He  was  on  the  extreme  left  side  of  the

road. Suddenly  a  Feiro Motor Cycle  bearing  Regd No.  AS-23-E-

0824   ridden   by   the   rider   was   proceeding   from   the

Doomdooma  side  towards  Tinsukia   side  in  a  very  rash  and

negligent  manner  with  a  very  high  speed  and  knocked

down  her  deceased husband  and  as a  result  the  deceased

sustained  serious  injuries  and  he  was  immediately  taken  to

Doomdooma  FRU  Hospital.  But  due  to  his  grievousness  of

injuries he  was referred  to Tinsukia  Civil  Hospital for  better

treatment  and  doctor  declared him dead  on arrival  to  the

Tinsukia  Civil  Hospital. The  accident  occurred  only  due  to

the  rash  and  negligent  driving  by  the  rider  of  the  Fiero

Motor  cycle  bearing  regn. no.  AS-23-E-0824.

10)         In connection  with  the  said  accident Doomdooma Police

has registered a case   Doomdooma  P.S   case   349/13 U/s.

279/304(A)  IPC   against  the  rider  of  the motorcycle   and

investigated  the  case accordingly.

11)       The   Claimant   has  further  stated that her  deceased

husband was  an  employee of  Oil  India  Limited,  Duliajan  in

the  designation of  Tradesman-IV(S/R). Her  deceased husband

was  53 years of  age  and  he  was  earning Rs. 1,27,000/- per
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month at  the  time  of  his  unfortunate  death.  His  family

members  consists  of  his  wife,  two  unemployed sons who

were  fully  dependent  upon his earning. The untimely tragic

death in  the  accident  had  deprived  the  dependents the  care

and  affection  of  a  husband  and  father  and  had  caused

irreparable loss  both  physically  and  financially  to  the  family

and  there  is  no  income  source  left  for  the  family  of  the

deceased.  The   CW.1   has   filed  this   petition   claiming

compensation  on  account  of  death  of  her  husband  on  the

following  heads:

COMPUTATION  OF  THE  COMPUTATION

1. Loss  of  Income:- Rs. 1,27,000/- X 2/3 
X 12 X 11

Rs.1,11,76,000.00  

2. Loss  of Future prospect in his  life:- 15%
of  Rs. 1,11,76,000/-

Rs.   16,76,400.00

 3. Funeral  expenses Rs.        25,000.00

 4. Loss  of  Estate Rs.          5,000.00

 5. Loss  of  Consortium Rs.     1,00,000.00

 6. Compensation  on  account  of  Love &
affection toward family

Rs.     1,17,600.00

Total :- Rs. 1,31,00,000.00

(Rupees  One  Crore  Thirty One  Lakhs only).

12) The  CW.1  has  exhibited  the  following   documents

during  the course  of  hearing  of  the  case:

Ext. 1:  Certified  copy  of  FIR,  Ejahar  of  Doomdooma PS Case

No. 349/13(G.R No. 1532/13),

Ext. 2: Certified  copy  of Charge-sheet of Doomdooma PS Case

No. 349/13(G.R No. 1532/13),

Ext. 3: Certified  copy  of sketch map,

Ext. 4. Certified  copy  of Seizure-list,

Ext. 5: Certified  copy  of Post  Mortem  Report,
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Ext. 5: Form  No. 54,

Ext. 7: Copy  of  Death  Certificate  of  Lt.  Budhuram  Giri issued

by  the  Govt.  of  Assam,

Ext. 8: Copy  of Salary  certificate   of  Lt.  Budhuram  Giri for

the  month  of  August,  2013 issued  by  the  Oil  India  Limited,

Duliajan,

Ext. 9: Copy  of  Legal  heir certificate  of the deceased Late

Budhuram  Giri.

13)        In   Cross-Examination  by  O.P no.  3  the CW.1,   has

deposed  that  she  cannot  say who  are  the  claimants. She

cannot  say  against  whom the  case  has  been  filed. She has

two   major  sons  and  one  married  daughter  and  herself.  Her

parents  in law  have  expired. She has not  seen  the  accident.

She has no  any  knowledge  about   the  accident.  Her son

Pawan Giri  had  lodged  the  ejahar in the  police  station. She

cannot  say  who  was  riding  the motor  cycle. She had  given

evidence in G.R  case no.  1532/13.  What  is  written in the

claim petition is  not  fully  known  to   her. She heard  that  the

offending motor cycle  was  driven by one Babul Proja. In her

claim  petition also she  has  mentioned the  name of  the  driver

of  the  offending vehicle as Babul  Proja. The charge-sheet  was

filed   against   Babul  Proja  in  G.R   case  no.  1532/13.  Her

deceased husband  was  a  4th grade Mechanic  in Oil  India Ltd.

She has  not  submitted  any birth certificate or  any other  age

proof  certificate of  her deceased  husband in  the instant  case.

Her  elder  son  is  matriculate and her younger  son is  studying

MBA and  completion of  B.B.A. She cannot  say  the  date of

retirement of  her  deceased  husband. She has  not  taken  any

permission from the Court  to delete  the  name of  Babul Proja

from the  claim petition. It  is  fact  that  she has not  mentioned

the  name  of  the  driver  of  the  offending  vehicle, Sri  Babul

Proja in her  evidence in affidavit. In Ext. 8, there is no  seal and

signature  of  the   issuing   authority,  namely,  Oil  India   Ltd.,
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Digboi. She has not  filed any  Income Tax  return or  PAN  card

of her  deceased husband in the  instant  case. In Ext. 8,  it is

mentioned that  her deceased husband used  to do over time

and he  was  paid  Rs. 1,449.54 as  over  time,  Rs. 17,864.37 as

double  over  time, Rs. 4,610.08 as O.T on RECOG holiday, Rs.

1,288.44  as  single  over   time  borrow  and  Rs.  13,254.21  as

double  over  time brought  forward.  

14)        She  denies  the  suggestion that her deceased  husband

was  not working permanently in Oil  India  Ltd. and  he was  not

getting the  monthly  salary  as  she claimed  in  her   claim

petition   as   well   as  in   her  evidence.  She   denies   the

suggestion  that she  is deposing  falsely  that  her  deceased

husband  was  aged  53 years  at  the time of  his  death. She

denies  the  suggestion that she  in order to  suppress   the age

of  her husband  did not  produce  his birth  certificate, PAN  card

or  any  other  document to substantiate his  age which is much

more  than  the age  he mentioned  in  his evidence.  She  denies

the   suggestion  that she  in  collusion   with  the   Police

manufactured  Form  no. 54 (Ext. 6) and  therein suppressed  the

name  of  the driver, Sri  Babul  Proja and  instead  obtained the

certificate, Form  No. 54  in the  name  of  Pintu  Das  as  driver

of  the  offending  vehicle. She  denies  the  suggestion that she

in collusion  with the Police, in order  to get  benefit in this  case,

shown to  have  seized (Seizure-list Ext.4) the   Driving  License

of  Pintu  Das instead  of Babul  Proja. She has  received  the

amount  receivable  from Oil India Ltd. but  she cannot  say the

exact  amount received as  the same  is  known  to  her sons.

She  denies  the  suggestion that she  is  not  entitled  to  any

compensation  from the  OP No. 3, Insurance  company  as  the

same  was   driven  by  the  driver  in contravention of  the

terms of  Insurance  Policy.  She  denies  the  suggestion  that

there  is error in calculation in computing  the  compensation

amount  as  claimed  for  and  then she  is  not  entitled  to  the
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said  amount. 

15)         CW.2, Sri Pawan  Giri  the son  of  Lt. Budhiram  Giri and

one  of  the  claimant  has  deposed in  his  evidence  in  affidavit

that on  15.09.13  at  about  5  P.M while the  deceased  Lt.

Budhiram  Giri  who  was just  to  enter  into  his  residence

situated  at  Hansara  Pather  Gaon,  P.O &  P.S,  Doomdooma,

Dist.  Dibrugarh,  Assam. He  was  on  the  extreme  left  side  of

the  road. Suddenly  a  Feiro Motor Cycle  bearing  Regd No.  AS-

23-E-0824   ridden   by   the   rider   Sri   Babul   Proja   was

proceeding  from  the  Doomdooma  side  towards  Tinsukia

side  in  a  very  rash  and  negligent  manner  with  a  very  high

speed  and  knocked  down  the  deceased  and  as a  result  the

deceased  sustained  serious  injuries  and  he  was  immediately

taken   to   Doomdooma   FRU   Hospital.   But   due   to   his

grievousness   of   injuries  he   was  referred  to  Tinsukia   Civil

Hospital for  better  treatment  and  the  doctor  declared him

dead  on arrival  to the Tinsukia Civil   Hospital.  The  accident

occurred  only  due  to  the  rash  and  negligent  driving  by  the

rider  of  the  Fiero  Motor  cycle  bearing  regn. no.  AS-23-E-

0824.

16)           In connection  with  the  said  accident Doomdooma Police

has registered a case   Doomdooma  P.S   case   349/13 U/s.

279/304(A)  IPC   against  the  rider  of  the motorcycle   and

investigated  the  case accordingly. 

17)         The  CW.2  has  further  stated that his  deceased father

was  an  employee of  Oil   India  Limited,  Duliajan  in  the

designation of  Tradesman-IV(S/R). His    deceased father was

53 years of  age  and  he  was  earning Rs. 1,27,000/- per  month

at  the  time  of  his  unfortunate  death.  His  family  members

consists   of   his   wife,   two   unemployed  sons  were   fully
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dependent  upon his earning. The untimely tragic  death in  the

accident   had   deprived   the   dependents  the   care   and

affection   of   a   husband   and   father   and   had   caused

irreparable loss  both  physically  and  financially  to  the  family

and  there  is  no  income  source  left  for  the  family  of  the

deceased.  

COMPUTATION OF THE COMPUTATION

1. Loss  of  Income:- 
Rs. 1,27,000/- X 2/3 X 12 X 11

 Rs.1,11,76,000.00

2. Loss  of Future prospect in his  life:- 15% 
of  Rs. 1,11,76,000/-

 Rs. 16,76,400.00

3. Funeral  expenses  Rs. 25,000.00

4. Loss  of  Estate  Rs.  5,000.00

5. Loss  of  Consortium  Rs. 1,00,000.00

6. Compensation on account  of  Love & 
 affection toward family

 Rs. 1,17,600.00

 
Total:-

Rs. 1,31,00,000.00

18)          In  Cross-Examination  the  CW.2  has deposed  that

deceased  Budhiram  Giri  was  his  father. As heard  his  father

expired in  an  accident. He  did not  witness  the  accident. He

cannot  say  in  detail  the accident. At  present  there  is his

mother,  himself,  his  wife and one  brother is in  the house. He

has  not  stated  in  his  evidence  in  chief  from  whom  he

came  to  know  about  the  accident. After  the  accident  he did

not  enquire  about  how  the  accident  took  place,  the  driver

of  the  offending  vehicle and  owner thereof. At  the  time of

accident  he  was  not  present and  he  was  at  Samdang  T.E

and  he   was not  examined  by  any  police and  he has  also

not  given  any  evidence  in  any  other  court. He had  lodged

the  Ejahar  before  the Police  station. But  he cannot   say  the

status  of  his ejahar. He  cannot  say  whether  his father  was
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doing overtime. His father  was  aged  53 years. His father  was

an  4th  grade  employee in Oil  India  Ltd. He has not  submitted

any document to substantiate  that his father  was  drawing  Rs.

1,27,000/- p.m.  His grand  parents  are deceased. He has  not

submitted  any  document in his evidence to  show  that  his

father  was aged 53 years at  the  time of  accident.             

19)           It   is    a  fact  that   as  he has not  seen  the  accident

and  therefore  he  cannot  say  for  whose  fault  the  accident

took   place.  He  denies   the   suggestion  that  he  did   not

mention  the  correct  age  of  his  deceased  father. He  denies

the  suggestion  that his  father  was  not  earning Rs. 1,27,000/-

p.m. He  denies  the  suggestion  that he  is married  and  he

has  his  wife,   he  is  not dependent  from  his  deceased  father

as  he  has  claimed. He  denies  the  suggestion  that they  are

not entitled to the  amount  as  claimed  in  the  instant case.

20)           CW.3, Sri Krisha Hazarika  has  deposed in  his  evidence

in  affidavit  that  he  is  one  of  the  eye  witness of  the

accident,   as   such   well  acquainted   with   the  fact  and

circumstances  of this case,   hence  competent to  swear  the

affidavit. That on  15.09.13  at  about  5  P.M while  he  was

coming  back  from  Doomdooma  Bazar all  of  a  sudden  one

Fiero   Motorcycle   bearing   Regn.  No.  AS-23-E-0824 overtake

him  driving  with  very  rash  and  negligent  manner  and  then

the  said   motorcycle  tried  to  overtake  a  Bus  proceeding

from   Doomdooma  side to  Tinsukia  side and then the Motor

Cycle hit the deceased Lt. Budhiram Giri in front of his residence

situated at  Hansara  Pathar  Gaon P.O & P.S  Doomdooma Dist.

Dibrugarh,  Assam. He  was  on  the  extreme  left  side  of  the

road. Suddenly  a  Feiro Motor Cycle  bearing  Regd No.  AS-23-E-

0824  ridden  by  the  rider  Sri  Babul  Proja  was  proceeding

from  the  Doomdooma  side  towards  Tinsukia   side and  then

the  motorcycle  hit  the  deceased Late  Budhiram  Giri  in  front
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of  his  residence  situated  at  Hansara  Pather  Gaon, P.O & P.S

Doomdooma, Dist. Tinsukia, Assam.  As a result   the  deceased

sustained  serious  injuries  and  he  was  immediately  taken  to

Doomdooma  FRU  Hospital.  But  due  to  his  grievousness  of

injuries he  was referred to Tinsukia  Civil  Hospital for  better

treatment  and  the  doctor  declared him  dead  on arrival to the

Tinsukia Civil  Hospital. The  accident  occurred  only  due  to

the  rash  and  negligent  driving  by  the  rider  of  the  Fiero

Motor  cycle  bearing  regn. no.  AS-23-E-0824.

21)           In connection  with  the  said  accident Doomdooma Police

has registered a case   Doomdooma  P.S   case   349/13 U/s.

279/304(A)  IPC against  the  rider  of  the motorcycle   and

investigated  the  case accordingly. That, Late  Budhiram  Giri

was  well  known  to  him  as  because  they  both  belong  to

the  nearby  locality  and  the  deceased  was  an  employee  of

Oil  India  Limited,  Duliajan. 

22)          In  cross-examination  the  CW.3  has  deposed  that he is

a  vegetable  seller. He used  to supply  vegetables  from  one

place  to  another and  he  has no  any  permanent  shop. In

connection  with  business  he used  to  go  to  Doom-dooma,

Philobari, Kakapather, Dhola from  time  to  time and  he does

my  business  from 8 AM  morning  to  3-4  PM evening hours. His

residence   situates  in a distance  of  around  10  minutes  from

the  residence  of deceased  Budhiram  Giri. On  the  day  of

accident  at  about  5  PM  he  was  returning  home  from

Doom-dooma  Bazar by  his bicycle.  He has seen the accident at

a distance  around  50 meters.  There were two riders  in  the

motorcycle. At  the  time of  accident  there was  no  public but

later  after few  minutes  some  persons  gathered and  after  the

occurrence of  accident  the  riders  of  the  motorcycle  fled

away  from the  place. He  did  not accompany  the  deceased  to

Hospital as  he  had  to go  to  his house  and  after  arrival  on
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the  spot he  came  to  know  from  others  that  the  deceased

was  taken  to  Civil   Hospital,  Doom-dooma  and  thereafter

referred  to  Tinsukia  Civil  Hospital. After  around  ½  an  hour

he had gone  to   Tinsukia  Civil  Hospital and  came  to  know

that  the   deceased   was   no   more.  He   did  not  give   any

statement  before  the  Police. He has not  been  called  for  by

police  in  connection  with the  accident. Though he  is  an  eye

witness  to  the  accident  he  did  not  voluntarily  went  to  the

police  station  to give  his statement in  connection  with the

accident.     

23)          He  denies  the  suggestion  that  he  is  deposing  falsely

that  he has seen  the  accident as  the  deceased  and  his

family  members  are  known  to  him  and  belong  to same

locality and  for  their  benefit  he is   giving  false  evidence in

the  case. He   cannot  say  who  was  riding  the  motorcycle at

the  time of  accident. He  denies  the  suggestion  that  he did

not  see  the  accident  and  therefore  his  deposition  that  the

accident  took  place  due  to  the  rash  and  negligent  driving

by  the  rider  of  the  motorcycle is  not  correct. 

24)         CW.4, Sri Pradip  Moran  has  deposed  in  examination  in

chief  that  he   was  authorized to  depose  in  this  case  after

receipt  of  this notice,  Ext. 10. Ext.  11 is the  authority  letter.

Victim Budhiram  Giri  was  an  employee of  Oil India  Ltd  as

Trade man IV (S/R) Grade-V with  Oil  ID 101851. He was  posted

at  Digboi  at  the  relevant  time.  As per  company  record,  he

was  expired  on  15.09.13. Ext. 8  is  the  Play  slip  issued to Lt.

Budhiram  Giri  from  their company  for  the  month  of  August,

2013. As per  the  Ext. 8  his  gross  salary  was  Rs. 1,27,612.63.

After  his  expiry no  any legal heir  was  appointed on  the  basis

of  compensatory  ground  in their  Department

25)        In  Cross-Examination  by  Opp. No. 3,  the  CW.4  has

deposed  that Oil India  Ltd. is  a   Govt. of  India  enterprise  and
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a  public sector  undertake.  Oil India  Ltd.  is  known  to  whole

world  making  of  provisions for  public  welfare  and  giving

benefits  to  the  public  under  its  several  schemes. There  are

welfare  schemes  for  the  persons  employed  in  the  OIL. As

per   the  new  scheme  introduced  by  OIL,  the  employees

who  dies  while  at  service on  duty,  his  legal  heir  is  entitled

to the  amount which  the  said  employee  had  last  drawn  till

the  date  of   his   superannuation.  There   is   social   security

scheme in  which  the legal   heirs of  the  person who died

accidental  death, otherwise  then  service  related  death  is

entitled  for  Rs. 10 lakhs.  He  cannot  say  whether  the  legal

heirs   of   Budhiram   Giri   has   received   any   amount   of

compensation on  account  of  the  death  of  Budhiram  Giri

without  consultation  of  service  record of Budhiram  Giri. He

can  produce the  documents  before  this  court in  consultation

with  the  officials  of  Oil if  the  legal  heirs  have  received   any

amount  of  compensation.   

26)          CW.4, has  further  stated  that he  has  brought  payment

particulars containing  the  amount  paid  to the  nominees  of

Lt.  Budhiram  Giri. Ext. 12  is  the  said payment  particulars.

Ext. 12(1)  is  the  signature  of  Chau Devo Chowlu. From  the

Ext. 12  it  is  evident  that  the  nominees  of  Lt.  Budhiram  Giri

was paid Rs. 29,96,280/-  as   provident fund,  Rs. 10 lakhs each

on account  of  Social  Security  Scheme  and  Gratuity Fund. The

Provident  Fund  and  Gratuity  Fund  had  been  calculated  till

the  superannuation date of   Lt.  Budhiram  Giri.  

27)       CW.5,  Sri  Moni  Mohan   Konch  has  deposed  in  his

examination in  chief  of   that today  he  has  come  to  the

court  on  receipt of   notice.  The  Form  54,  Ext. 6  was  issued

on  26.10.13  in  Doomdooma  P.S.  case   no.  349/13  U/s.

279/304(A) IPC by their P.S. The Signature in  Ext. 6  could  not

be  identified  by him.    But  at  the  relevant  time  Sri  Bakul
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Gogoi  was  the  O.C, Doomdooma P.S. The  seal  appeared  in

the  Ext. 6 is of  the    Inspector  as  O.C, Doomdooma  P.S. In

Form  54,  Pintu  Das  is  shown  as  Driver  and owner of  vehicle

no. AS-23/E-0824 (Fiero Motorcycle). In  Ext. 1,  the  name of  the

accused  is  shown  as Driver of  vehicle  no. AS-23/E-0824 (Fiero

Motorcycle). The Ext. 4  shows  that  R/C, I/C, D/L were  seized

from  Pintu  Das  in  connection  with  the  vehicle  no. AS-23/E-

0824 ( Fiero Motorcycle)  into  this  case.  He   cannot   say  who

was   driving  the  alleged  motorcycle at  the  time  of  accident.

As per  Ext. 6 the  occurrence  took  place on  15.09.13  at  5 P.M

on N.H – 37 near  Hansara Pather. The Ext. 2,  the  charge-sheet

shows   that  the  occurrence  took place on 15.09.14. As per

Ext. 1  the  occurrence  took place  on  15.09.13. Some  of the

contents  of  the FIR  does not  tally with the charge-sheet. Ext.

2,  Charge-sheet  was  issued  on 10.09.14 by S.I  Imtiaz  Ali. The

Form  54  was issued on  the  verification  of  the  accident. The

charge-sheet   was   submitted  after  about  one  year of  the

date  of  occurrence. 

28)       In  Cross-Examination  by  Opp.  No.  3,   the PW.5  has

deposed  that Ext.  A  is   the Title   page  of  G.R  Case  no.

1532/13,  Ref. Doomdooma  P.S  case no. 349/13 (State  Vs.  Sri

Babul  Proja)   with   the  entire  proceeding  of  the case. In  Ext.

1,  the number  of  the  offending motorcycle  was  mentioned

but  the  name  of  the  accused  was  not  mentioned. It  was

received  on  16.09.13  and  was  registered  as   Doomdooma

P.S  case  349/13 U/s. 279/304(A)  IPC. The  investigation  of  the

case   was   given   to   S.I,  Dilip  Mili.  In   connection   with

Doomdooma  P.S  case  349/13,  one Babul  Proja  was  arrested

on 20.09.13  and was  released on  bail. In  the  aforesaid case

charge-sheet  was  given against  Sri  Babul  Proja. Charge-sheet

is  submitted  after  completion  of   investigation   and   if   the

sufficient  material  against  the accused  is  collected. In  this

case  as incriminating  materials  and  evidences were  collected
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against   Sri Babul  Proja and  therefore,  the charge-sheet  was

submitted against  him. In the  charge-sheet and  in  the  first

line, with  regard to history  of   the  case,  it   is specifically

mentioned  that on  16.09.13 the  complainant  Sri Paban  Giri

lodged  the   written FIR  at  Doomdooma  P.S. Therefore,  from

the  charge-sheet  itself  it  can  be  safely  understood  that  the

date  15.09.14  as   appeared   therein   is   a   minor  clerical

mistake. He cannot  say  whether  Babul  Proja  has  filed  any

case against  the I.O Sri  Dilip  Mili  claiming  compensation  for

malicious  prosecution. 

29)        The  Ld.  Counsel  for  the  Claimants  has cited  the

following  cases: 

(i)Civil  Appeal  No. 20962 of 2017, Pappu and Ors.

Vs, Vinod Kumar Lamba and Anr. 

(ii) Civil  Appeal  No. 8144 of 2018, Shamanna  and

Another  Vs. The  Division  Manager The  Oriental

Insurance  Co. Ltd.  and  Ors.

(iii)  Civil   Appeal   No.  8867  of  2012,  National

Insurance  Co. Ltd. vs.  Rekhaben  &  Ors. 

(iv) Civil  Appeal  No. 3812 of 2017(arising  out  of

SLP(C) No. 26882 of  2013, National Insurance  Co.

Ltd.  Vs. Ramrajsingh  Bhagwansinh Zala  & Ors.

(v) Civil  Appeal  No. 5316 of 2010(Arising  out  of

SLP(C) No. 668/2008),  Shyamwati  Sharma  & Ors.

Vs.  Karam  Singh  &  Ors.

30)           Now   in  view  of   proper  decision  and  adjudication I am

discussing  the  Issue  No. 1 and 2 one  by  one  as follows.
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ISSUE NO. 1

31)         With regard to the issue no. 1 i.e. Whether  Budhiram Giri

died  in a road accident which occurred on 15.09.2013 at about

5:00  AM at   N.H  No.  37  (Near  Hansara  Pather  Gaon)  under

Doom-dooma  P/S  due  to  rash  and  negligent  driving  of  the

vehicle bearing registration no. AS-23-E/0824 Fiero Motorcycle?

Ld. Counsel for the claimant has submitted that the CW 1. CW2,

CW 3  and  the  charge  sheet,  FIR  and  the  Form  no.  54  have

proved  that  the  deceased  Budhiram  Giri  has  died  in  a  road

accident  committed  by  the  driver  of  the  vehicle  bearing

registration no. AS-23-E/0824 Fiero Motorcycle. The defense side

could not disprove the fact. 

32)         In reply Ld. Counsel for the opposite parties have denied

that the claim of the claimant.

33)          Upon hearing both sides I have gone through the material

on record and found that CW.1, Smt. Lakhimi  Giri has deposed

in her evidence-in- affidavit  that she  is  the claimant of this

case and wife  of  the deceased,  Lt. Budhiram  Giri and  has

deposed  that on  15.09.13  at  about  5  P.M while the  deceased

Lt.  Budhiram  Giri  who  was  just  to  enter  into  residence

situated  at Hansara  Pather  Gaon,  P.O &  P.S,  Doomdooma,

Dist.  Dibrugarh,  Assam. He  was  on  the  extreme  left  side  of

the  road. Suddenly  a  Feiro Motor Cycle  bearing  Regd. No.  AS-

23-E-0824  ridden  by  the  rider  was  proceeding  from  the

Doomdooma  side  towards  Tinsukia   side  in  a  very  rash  and

negligent  manner  with  a  very  high  speed  and  knocked

down  her  deceased husband  and  as a  result  the  deceased

sustained  serious  injuries  and  he  was  immediately  taken  to

Doomdooma  FRU  Hospital.  But  due  to  his  grievousness  of

injuries he  was referred  to Tinsukia  Civil  Hospital for  better

treatment  and  doctor  declared him dead  on arrival  to  the
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Tinsukia  Civil  Hospital. The  accident  occurred  only  due  to

the  rash  and  negligent  driving  by  the  rider  of  the  Fiero

Motor  cycle  bearing  Regd. No. AS-23-E-0824.

34)        The statement of the CW 1 is corroborated by the CW 2 &

CW 3.  The form no.  54,  FIR  and the  charge  sheet  have also

corroborated the deposition of  the CW 1, CW 2 & CW 3.  The

opposite  party  has  cross-examined  the  witnesses  but  after

searching  cross-examination  the  opposite  party  has  failed  to

disprove the alleged fact. The driver of the alleged vehicle has

not contested the case and hence the evidence of the witnesses

becomes reliable and authenticate.

35)        In view of the above facts and circumstances it can safely

be presumed that the accident was taken place due to the rash

and  negligent  driving  of  the  driver  of  the  vehicle  bearing

registration no. AS-23-E/0824Fiero Motorcycle and caused death

to  the  deceased.  And  accordingly  the  Issue  no.  1  is  decided

against the opposite parties.

ISSUE NO- 2

36)          With regard to the Issue no. 2 i.e. whether the claimants

are entitled to get compensation? If so, to what extent and from

whom? I am of the considered view that as it is decided in the

Issue no. 1 that the said accident was occurred due to the rash

and  negligent  driving  of  the  driver  of  the  vehicle  bearing

registration no. AS-23-E/0824 Fiero Motorcycle the claimants are

entitled for the compensation for the sad demise of Budhiram

Giri.

37)           Now let us evaluate the facts and circumstances arises in

the  instant  case  to  decide  what  extent  and  from  whom  the

compensation will receive by the claimant.
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38)        In the  case  of  Sarla  Verma  vs. Delhi Transport

Corporation,  reported in (2009) 6 SCC 121, the Hon’ble

Supreme Court has held that,  “Basically only three facts need to

be established by the claimants for assessing compensation in

the case of death : (a) age of the deceased; (b) income of the

deceased; and the (c) the number of dependents. The issues to

be  determined  by  the  Tribunal  to  arrive  at  the  loss  of

dependency are (i) additions/deductions to be made for arriving

at  the  income;  (ii)  the  deduction  to  be  made  towards  the

personal living expenses of the deceased; and (iii) the multiplier

to be applied with reference of the age of the deceased.”

39)          In the  instant  case  the  claimants  have stated  in  the

claim petition and the examination-in-chief that  the  age of  the

deceased was about 53 years at the time of his death. But there

is  no  other  certificate  which  could  prove  the  age  of  the

deceased.  Hence I am of the view that it would be helpful and

convenient to hold the age of the deceased as per Post Mortem

report. It appears from the Post Mortem report that the age of

the deceased was 53 years at the time of the death. As there is

no other documents to prove the age of the deceased otherwise,

I hold the age of the deceased was 53 years at the time of the

death as mentioned in the post mortem report.

40)           Ld.  Counsel  for the claimant has pointed out that the as

per Ext. 8 the deceased had gross  salary of Rs. 1,27,612.63 per

month. Hence prays to hold the gross  salary of the deceased as

Rs. 1,27,612.63 per month.  But ld. Counsel of the opposite party

no. 3 has vehemently denied the salary of the deceased. It is

pointed out  that  the  salary  for  over  time cannot  be  included

gross salary per month. Hence it should be deducted along with

income tax.
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41)          In view of the argument on the point of the earning of the

deceased I have gone through the material on record and found

that  the claimant  has  submitted  the  salary  slip  Ext.  8  of  the

deceased. The Ext. 8 is proved by the claimants through CW 4.

The CW 4 has deposed that the deceased had  gross  salary of

Rs. 1,27,612.63 per month at the time of his sad demise. Upon

scrutiny of the salary statement i.e. Ext. 8, I have found that the

deceased was receiving gross pay of Rs. 1,27,612.63 per month

only. Although there is objection from the opposite party no. 3

but it has no legal force as the deceased was receiving legally

the gross salary of Rs. 1,27, 612.63 per month. 

42)      But,  now  it  is  imperative  to  deduct  the  income  tax,

professional  tax from the gross salary of  the deceased.  Upon

scrutiny  it is revealed from the Ext. 8 that the deceased had

been paying income tax of Rs. 17,104.00 and Professional tax of

Rs. 208.00. Hence the said amount is deducted  from the Gross

salary of the deceased and thus the gross salary of the deceased

is calculated and found to be  Rs. 1,10,300.63 P.M only  (Rs.

1,27,612.63 – Rs. 17,104.00- Rs. 280.00 = Rs. 1,10,300.63 P.M)

at the time of his death.

43)          With regard to the future prospects in the case of National

Insurance Company Limited vs. Pranay Sethi and Ors. SPL

(Civil) No. 25590 of 2014 Hon’ble Supreme Court has held in

para  61  as  follows:-   (iii)  While  determining  the  income,  an

addition of 50% of actual salary to the income of the deceased

towards future prospects, where the deceased had a permanent

job and was below the age of 40 years, should be made. The

addition should be 30%, if the age of the deceased was between

40 to 50 years. In case the deceased was between the ages of

50 to 60 years, the addition should be 15%. Actual salary should

be read as actual salary less tax. 
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44)       It is proved that the deceased had permanent Job in the

department  of  OIL.  Hence  in  view of  the  decision  of  Hon’ble

Supreme Court in the case of Pranay Sethi (Supra) I am of the

considered  view  that  the  deceased  had  gross  salary  of  Rs.

1,10,300.63 P.M only and the age was about 53 years hence,

an addition of  15% (i.e. Rs. 16,545.09) should be added into

the  monthly  income  of  the  deceased  towards  his  future

prospects. Hence Rs. 1,10,300.63 P.M + Rs. 16,545.09 (15%)

=  Rs.1,26,845.72 would be the gross salary of the deceased

per month. As such the annual income of the deceased would be

Rs.1,26,845.72 X  12  months  =  Rs.  15,22,148.64 per

annum.

45)          In the case of  Sarla Verma   (supra),  the Hon’ble Supreme

Court has held that- “Though in some cases the deduction to be

made towards personal and living expenses is calculated on the

basis of units indicated in Trilok Chandra, the general practice is

to  apply  standardized  deductions.  Having  considered  several

subsequent  decisions  of  this  Court,  we  are  of  the  view  that

where  the  deceased  was  married,  the  deduction  towards

personal and living expenses of the deceased, should be one-

third (1/3rd) where the number of dependent family members is 2

to 3, one-fourth (1/4th) where the number of dependent family

members is 4 to 6,  and one-fifth (1/5th)  where the number of

dependent family members exceed six.”

46)         In   the  instant  case,   as   the  dependent family members

of the deceased is one i.e. the wife of the deceased as the all the

sons are major and the daughter is married already. Hence the

deduction towards personal and living expenses of the deceased

should be one-third (1/3rd ). One-third (1/3rd) of Rs. 15,22,148.64

per annum i.e. Rs. 5,07,382.88..  Therefore, the claimants are

entitled  to  receive  the  remaining  two-third  (2/3rd)  of  Rs.

15,22,148.64  -  Rs.  5,07,382.88.  = Rs.  10,14,765.76 as
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total savings. 

47)        The multiplier to be used  to find out the loss of total

dependency Hon’ble Supreme Court  has held  in the case of

Sarla Verma (Supra)  as follows: “21. We therefore hold that the

multiplier to be used should be as mentioned in column (4) of

the Table above (prepared by applying Susamma Thomas, Trilok

Chandra and Charlie), which starts with an operative multiplier

of  18  (for  the  age  groups  of  15  to  20  and  21 to  25  years),

reduced by one unit for every five years, that is M-17 for 26 to

30 years, M-16 for 31 to 35 years, M-15 for 36 to 40 years, M-14

for 41 to 45 years, and M-13 for 46 to 50 years, then reduced by

two units for every five years, that is, M-11 for 51 to 55 years,

M-9 for 56 to 60 years, M-7 for 61 to 65 years and M-5 for 66 to

70 years.”

 
48)        In  the  instant case in pursuance of the decision of the

Sarla Verma  (supra),  the multiplier that has to be applied  to

find out the loss of total dependency is 11 as the age of the

deceased  was aged about 53 years at the time of his death. In

pursuance of the decision of the of  Sarla Verma (supra), I have

found, the  loss of dependency is  Rs. 10,14,765.76 x 11 =

Rs. 1,11,62,423.36 only (Rupees One Crore Eleven Lakh

Sixty Two Thousand Four Hundred Twenty Three   and

Thirty Six Paisa only).

49)       As  per  the  decision of the  Hon’ble  Supreme Court in

Pranay Sethi (Supra)   the claimants are entitled to get the

funeral expenses to  the tune of  Rs.  15,000/-  on account of

death  of Late Budhiram  Giri, and  Rs.  15,000/-  for  loss  of

estate. The claimant Smt. Lakhimi Giri is also entitled to get

Rs. 40,000/- due to the death of her husband  as  consortium

amount.   Thus,  accordingly,  the  award  is  computed  in  the

following scale:-
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Rs. 1,27,612.63  – Rs. 17,104.00- Rs. 280.00 = Rs. 1,10,300.63

P.M gross salary.

Rs. 1,10,300.63 P.M + Rs. 16,545.09 (15% of Rs. 1,10,300.63 P.M

) = Rs.1,26,845.72 P.M.

Rs.1,26,845.72 X 12 months = Rs. 15,22,148.64 per annum

Rs.  15,22,148.64 –  Rs.  5,07,382.88  (1/3rd personal  and  living

expenses of  deceased )  = Rs.  10,14,765.76,  (2/3rd savings  of

Total Income). 

Rs.  10,14,765.76,  x  11  =  Rs.  1,  11,  62,  423.36  (Multiplier

applied). 

Hence total compensation would be Rs. 1, 11, 62, 423.36 + Rs.

15,000.00 (Loss of estate) + Rs.15,000.00 (Funeral Expense) +

Rs.  40,000.00 (Consortium) = Rs. 1,12,32,423.36 ( Rupees

One  Crore Twelve  Lakhs Thirty  Two  Thousand  Four

Hundred Twenty  Three  &  Thirty  Six  Paisa Only) in

total.

50)         From the above calculation and computation the above

total amount i.e.  Rs. 1,12,32,423.36 ( Rupees  One  Crore

Twelve   Lakhs  Thirty  Two   Thousand   Four   Hundred

Twenty  Three  &  Thirty  Six  Paisa Only) in total shall be

awarded to the  claimant no. 1 being the only dependent on the

death  of  Late Budhiram  Giri, due  to  the  aforesaid  vehicular

accident.

51)           Now  the question is to be decided who will have to pay

the compensation to the claimant no. 1 on account the death of

the  Late Budhiram Giri and whether  the driver of the alleged

bike had no  valid  Driving Licence in  violation  of  Provisions  of

Sec.  149  of   the   M.V Act,   1988  as   well   as   terms  of

Insurance Policy?
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52)         It has already been decided that the accident was caused

by the rash and negligent driving of driver of the alleged vehicle

bearing registration no. AS-23-E/0824 Fiero Motorcycle.

53)        The Ld. Counsel for the  claimant has submitted that the

opposite party no. 3 has been trying to avoid the liability to pay

the  compensation  to  the  claimant  taking  the  plea  that  the

alleged Opposite party no. 1 driver of the alleged Motorcycle had

no valid licence and hence the Opp. No. 3 is not liable to pay the

compensation. But the Ld. Counsel for the claimant has pointed

out that the Form no. 54 has clearly states that the driver of the

alleged vehicle is opposite party no. 2 i.e. owner of the alleged

vehicle bearing registration no.  AS-23-E/0824 Fiero Motorcycle

and the opposite party no. 2 had valid R/C, D/L, I/C etc. at the

time of the alleged accident. Thus the Opposite party no. 3 is

liable to pay the compensation as per law. The Ld. Counsel for

the claimant has fortified his argument by citing the case of (i)

Civil   Appeal   No.  20962 of  2017,  Pappu and Ors.  Vs,  Vinod

Kumar  Lamba  and  Anr.  (ii)  Civil   Appeal   No.  8144  of  2018,

Shamanna   and   Another   Vs.  The   Division   Manager  The

Oriental  Insurance  Co. Ltd.  and Ors. It is further submitted that

as the policy of the alleged vehicle bearing registration no. AS-

23-E/0824 Fiero Motorcycle was valid at the time of the alleged

accident  the  Opposite  party  no.  3  is  liable  to  pay  the

compensation to the claimant but later on Opposite party no. 3

may  recover  the  amount  from  the  owner  of  the  alleged

Motorcycle.

54)       In reply  the Ld. Counsel of the opposite party no. 3 has

vehemently denied the points of the claimant. He has pointed

out that the Form no. 54 is manipulated by the claimant and

police. In the Form no. 54 it is mentioned that opposite party no.

2 is  the  driver  whereas  the  charge sheet  is  filed  against  the

opposite party no. 1 being the driver of the alleged Motorcycle at
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the  time  of  the  alleged  accident.  It  is  proved  after  the

investigation  by  the  police  that  the  alleged  Motorcycle  was

driving by the Opposite party no. 1 at the time of the alleged

accident and submitted the charge sheet against the Opposite

party no.1. It is further pointed out that the opposite party no. 2

could  not  prove that  at  the time of  the alleged accident  the

opposite party no. 1 had valid licence and hence the opposite

party no. 3 is not liable to pay the compensation to the claimant

on account of  the violation of  the terms and condition of the

policy.  

55)        Upon  hearing  both sides I  have strolled through the

material  on  record  including  Case  Diary  and  G.R   Case   no.

1532/13,  Ref. Doomdooma  P.S  case no. 349/13.

 
56)           It   is   without any dispute that in the Form No. 54 the

name of the driver of the alleged Motorcycle is mentioned as

Pintu Das i.e. Opposite party no. 2. But upon perusing the  G.R

Case no. 1532/13,  Ref. Doomdooma  P.S  case no. 349/13, I have

found that the investigating officer has submitted charge sheet

against the Babul Proja i.e. Opposite party no. 1. 

57)           I have also gone through the statement recorded by the

I/O U/S 161 Cr.P.C. During the time of investigation the opposite

party  no.  2  owner  of  the  alleged  Motorcycle  had  denied  his

involvement  in  the  accident  and  told  to  I/O  that  he  sold  the

alleged Motorcycle to one Dhruba Chawdhury. He has furnished

the valid R/C, his D/L. Later the I/O has submitted the Charge

Sheet against the Babul Proja (Opp. No. 1) on completion of the

investigation.

58)       Upon  perusal   of   the   material  on record it  can be

presumed that the concerned O/C of Doomdooma P.S perhaps

had hurriedly submitted the Form no. 54 on 26.10.2013 before
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any proper investigation with regard to the accident. It is also

apparent that with regard to the accident neither the Opp. Party

no. 1 nor opposite party no. 2 have adduced any evidence in

their defence. The I/O has submitted the charge sheet against

the opposite party no. 1 citing him as accused in the said alleged

accident.  Hence  it  can  be  resolved  and  determined  that  the

alleged accident was caused by the rash and negligent driving of

the opposite party no. 1.

59)          Now with regard to the point of the opposite party no. 1

was driving  the  alleged  Motorcycle without  any valid licence

at the time of the alleged accident. I have perused the evidence

on  record  and  found  that  the  opposite  party  no.  1  has  not

contested  the  case.  The  opposite  party  no.  2  being  the

registered owner of the alleged Motorcycle also could not prove

that the opposite party no. 1 had valid licence at the time of the

alleged accident.  As the driver of the alleged Motorcycle had no

valid licence at the time of the alleged accident it is proved that

the  registered  owner  of  the  alleged  vehicle  had  violated  the

terms and conditions of the policy. But as the alleged Motorcycle

had  valid  insurance  policy  on  the  day  of  the  accident;  the

Opposite party no. 3 is liable to pay the compensation to the

claimant. However the opposite party no. 3 i.e. The  New India

Assurance  Co.  Ltd.  is  at  liberty  and entitled to  recover  the

award  amount  from  Opposite  party  no.  2  after  making  the

payment to the claimant no. 1 in accordance with law.

60)        With regard to the  rights of the insurance company to

recover the award amount from the owner who has violated the

terms  and  condition  of  policy  Hon’ble  Supreme  Court has

decided  in  the  case  of  Pappu  and  Ors  vs.  Vinod  Kumar

Lamba  and  Anr.  S.C.  Civil  Appeal  No.  20962  of  2017

(arising out of SLP © No. 29032 of 2015) as follows:- 15. “In
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the present case, the owner of the vehicle (respondent No. 1)

had produced the insurance  certificate  indicating that  vehicle

No.  DIL-5955 was comprehensively insured by the respondent

No. 2 (Insurance Company) for unlimited liability.  Applying the

dictum in the case of National Insurance Company Ltd. (supra),

to sub serve the ends of justice, the insurer (respondent No.2)

shall  pay  the  claim  amount  awarded  by  the  Tribunal  to  the

appellants in the first instance, with liberty to recover the same

from the owner of the vehicle (respondent No. 1) in accordance

with law. 16.  Accordingly, the appeal  is  allowed to the extent

that  the  compensation  amount  awarded  by  the  Tribunal  and

confirmed by the High Court shall be paid and satisfied by the

insurer (respondent No. 2)  in the first instance , with liberty to

recover the same form the owner of the vehicle (respondent No.

1) in accordance with law”.

61)          The same view is also reiterated by the Hon’ble Supreme

Court  in  the  case  of  Civil   Appeal   No.  8144  of  2018,

Shamanna  and  Another  Vs. The  Division  Manager The

Oriental  Insurance  Co. Ltd.  and  Ors.

62)         In  view  of  the above decision of the Hon’ble Supreme

Court the opposite party no. 3 i.e. The  New India Assurance  Co.

Ltd. has the right to recover the compensation amount from the

owner of the alleged Motorcycle as per law after being paid to

the claimant no. 1.

63)       It   has  already been discussed in  issue no.  1  that  the

accident had occurred due to rash and negligent act on the part

of the driver of the  alleged  vehicle bearing registration no. AS-

23-E/0824  Fiero  Motorcycle.  Hence,  being  the  insurer  of  the

alleged vehicle the OP No. 3 i.e. New  India  Assurance  Co. Ltd.

is  liable  to  pay  the  compensation  amount  of  Rs.

1,12,32,423.36 only ( Rupees  One  Crore Twelve  Lakhs
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Thirty Two  Thousand  Four  Hundred Twenty  Three  &

Thirty  Six  Paisa  only) in total to the claimant no. 1.

64)         In view of the above discussion and considering all facts

and  circumstances,  it  is  decided  that  the  claimant  no.  1  is

entitled  to  get  the  award  of  compensation  as  calculated  and

computed above, under the law and equity. Thus, the issue no.2

is decided accordingly.

O R D E R

65)          In view of the above discussion and considering all facts

and  circumstances  the  prayer  of  the   claim  petition  of  the

claimant is allowed. An amount of Rs.  1,12,32,423.36 ( Rupees

One  Crore Twelve  Lakhs Thirty Two  Thousand  Four  Hundred

Twenty   Three   &   Thirty   Six   Paisa  Only) so  computed on

different heads is awarded to the  claimant no. 1. Thus the O.P

No. 3 i.e. New  India  Assurance  Co. Ltd.  is directed to pay the

compensation an amount of Rs.  1,12,32,423.36 ( Rupees  One

Crore Twelve  Lakhs Thirty Two  Thousand  Four  Hundred Twenty

Three  &  Thirty  Six  Paise) Only) to the claimant no. 1. 

66)          In   Jiju  Kuruvilla and vs. Kunjujamma Mohan and others

Civil  Appeal  No.  4945-4946  it  is  found  that  Hon’ble  Supreme

Court has ordered  on 2 July, 2013  as follows:- “The claimants

are entitled to get the said amount of compensation alongwith

interest @ 12% from the date of filing of the petition till the date

of realization, leaving rest of the conditions as mentioned in the

award intact”.

67)          Hence in pursuance of the abovementioned cited case the

claimant no. 1 is bestowed with 12 % interest per annum from

the date of filing of the claim petition till the realization of the

total amount of compensation on the basis of aforesaid terms
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and conditions.

68)       Accordingly,  this  instant  MAC  case is disposed of on

contest without any cost.

69)          Given  under  my  hand and seal of this Tribunal on this day

of 17th August, 2019.
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