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                                       HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT OF APPEAL/CASE 

DISTRICT :TINSUKIA

In the  Court  of  the  Addl.  Dist. & Sessions  Judge-2(FTC),

Tinsukia

Present : Md. A.  Hakim,  M.A., L.L.B, 

Addl. District Judge-2(FTC),

Tinsukia.

                                    Misc. Appeal  Case  No. 04/07

                       Wednesday,  the  28th  day  of  August, 2019

1. Md. Isa,

S/o. Late  Md. Ibrahim,

R/o. Lal  Bangla,  Tinsukia  Town, 

P.O. P.S & District- Tinsukia ,  Assam.

Substituted  vide  order  dtd  14.12.10

(I)  Md.  Majid,

(ii)  Md.  Basit, 

(iii) Tahira  Fatma

(iv)  Safika  Fatma,

(v) Abida Fatma,

(vii)  Wahida  Begum

(viii) Ismat  Jahan

             .................Appellants/Opp. Party no. 2.

 -Versus-

1.  Mustt.  Marium  Begum(Khatoon),

      W/o. Late Mainuddin  Ahmed.
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     Expired  on 14.01.09. Substituted  vide 

order  dtd  11.08.09

                           (I) Hamida  Begum  @  Khatoon,

                          (ii) Jaitun  Nisha

                         (All  are  daughter  of  Lt. Marium  Begum).

                         (iii) Maniruddin  Ahmed.

  Son of Lt. Marium  Begum.

2. Md.  Shamim,

3. Md.  Salim,

4. Md.  Yusuf

    No. 2, 3 &  4  are  the  sons  of  Late 

Mainuddin  Ahmed.

5.  Md.  Salehin

 S/o. Late  Md.  Isa.

6.  Miss  Ishrwat  Jahan,

       D/o.  Late  Md. Isa.

7.  Mustt.  Saleha  Khatoon

                                     W/o. Md. Isa.  

8. Mustt. Salina  Khatoon

     D/o. Late Mainuddin  Ahmed.                               

     All  are  residents  of  Rangagora  Road,

     Tinsukia  Town, 

                                     P.O. P.S & District- Tinsukia ,  Assam.

                                    
                                                           ....Respondents/Petitioners.

                 
 

 This  appeal  coming   on   final   hearing   on  6.07.19,

17.07.19 & 03.08.19 in  the  presence of :  
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   Sri  B.  Dutta,  Advocate for the appellants  and 

             Sri P. Deb, Advocate for the respondents.

And  having  stood  for  consideration  to  this  day  the  Court

delivered the following Judgment.

 

   J  U  D  G  M  E  N  T

1.            This first Misc. appeal under  order  43 Rule 1 (r) of  the

Code  of  Civil  Procedure, 1908 has  been  preferred  by the

appellants/ Opp. Party  No. 2  on  being  dissatisfied  with  the

Judgment and  order dated 19.12.2006  passed  in Misc.(J) Case

No. 5/2005 (arising out  of  T.S No. 5/2005),  by learned  Civil

Judge,  Tinsukia   whereby Learned Trial  court  has passed the

order  of  temporary  injunction  in  favour  of  the

respondents/petitioners. 

  
2.           Upon  admission  of  the  appeal  for  hearing,  notices

were  issued  to  the  respondents  and  the  original   case

record  of  Misc.(J)  Case No.  5/2005 and T.S No. 5/2005 were

called  for   and  received.   The  respondent  contested  the

appeal. 

3.          The appellant/ Opp. Party  No. 2  begs  to state  that

Respondent/petitioners  in   the  Court   of   the  Civil   Judge,

Tinsukia,   filed  a  suit Title  Suit No. 5 of  2005 alongwith a

petition  under Order  39 Rule  1  &  2 read with  Section  151  of

the   Code   of   Civil   Procedure,   for  granting  an  ad-interim

injunction, restraining the Appellant/Opposite  Party  No. 2,  and

Md. Moosa  from execution  of  the  Decree,  passed  in   Title

Suit-33/1989.  The said  petition  was  registered  as  Misc.(J)

Case  No. 5  of  2005, arising  out  of  Title  Suit  No. 5  of  2005.
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4.            That   the appellants/ Opp. Party  No. 2 states  that  the

Ld.  Trial  Court  vide Judgment  and  order  dated  19.12.2006,

was  pleased  to restrain  the  Appellant/Opp. Party  No. 2  and

Md.  Moosa  from executing    the  Decree, passed  in  Title  Suit

No. 33  of  1989, till  the  disposal  of  Title  Suit  No. 5  of  2005,

by  granting Temporary  Injunction  against  them. 

5.           Being  highly   aggrieved   and   dissatisfied  with   the

impugned  Misc.(J)  Case  No.  5/2005  arising  out   of   T.S  No.

5/2005)    the  appellants  namely,  Md.  Isa(since   deceased),

substituted  by I)  Md.  Majid, (ii)  Md.  Basit, (iii) Tahira  Fatma,

(iv)  Safika  Fatma, (v) Abida Fatma, (vii)  Wahida  Begum, (viii)

Ismat  Jahan have drawn the attention of this court to set  aside

the impugned   Suit  on the  following  among other grounds :-

(A) For that  the  Ld. Court  below  committed manifest  error  in

law  as  well  as  in  facts  in  passing  the impugned  Judgment

and  Order  dated  19.12.2006,  and  as such, the  same  is liable

to  be  set  aside  and  quashed. (B) For that the  Ld. Court has

failed  to  appreciate  that  the  Misc.(J)  Case No. 5  of  2005 is

barred   by   the   Principle   of   waiver,  estoppels  and

acquiescence,  as  such,  the  impugned  Judgment and  Order

dated  19.12.2006  is liable  to  be  set  aside  and quashed. (C)

For that  the  Ld. Court has  failed  to  appreciate that  the  Misc.

(J)  Case  No. 5  of  2005 is  barred  by Section 115  of  the Indian

Evidence  Act,  1972,   as  such,  the impugned  Judgment and

Order  dated  19.12.2006,  and  such,  the  same  is liable  to  be

set  aside  and  quashed. (D) For that  the  impugned  Judgment

and  Order  dated  19.12.2006  is  not  maintainable,  since  the

Respondents/Petitioners  had  failed  to  satisfy  the  cardinal

principles  of  Order 39 Rule  1  &  2 and  in  that  view  of  the

matter,   the  Ld.  Trial  Court  committed   gross   illegality   by

granting  Temporary  Injunction  against  the  Appellant,  hence,

the  impugned  Judgment  and  Order  dated  19.12.2006  is
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liable  to  be  set  aside  and  quashed. (E) For that  the  Ld. Trial

Court  erroneously  observed  that  the  Respondents/Petitioners

were  not  made  parties  in  Title  Suit  No. 33  of  1989,  though

they  wanted  to  contest  in  that  suit,  without  impleading

them  as  party, though  they  have  specific  interest  in  the

suit  premises,  yet   the  Trial  Court  passed  his  Judgment

without   impleading  them  in  that   suit.   So,   the  decree

obtained  by  the  Appellant  and  Md. Moosa,  if  allowed  to  be

executed,  it  will  cause  injury  to  the  Respondents/Petitioners

in  respect  of  the  suit  property. But  the  Ld. Trial  Court  had

failed  to  appreciate  that  the  Respondents/petitioners  on

06.06.1989,  in  Title  Suit  No. 33  of  1989,  before  the  Court

of  the  Munsiff  No. 1,  at  Tinsukia  filed  a  Petition,  being  No.

1502  of  1989  under  Order  1 Rule  3,  8,  10(2)(4)(5),  read

with  Section 151  of  the  Code  of  Civil  Procedure,  praying  for

impleading  them  as  defendant's/Opposite  parties  in  that

suit,  the  said  petition  was  registered  as  Misc.(J) Case  No. 6

of  1991  and  the  Respondent/Petitioner  no. 2,  Md. Shamim  in

Misc.(J)  Case  no. 6  of  1991,  examined  himself  as  PW.1,  and

the  present  Appellant  examined  himself  as  DW.1,  and  the

Ld. Munsiff  No. 1,  after  considering  the  pleadings,  evidence

and  documents  on  records,  vide  Order  dated 07.01.1993,

hold  that  the  Respondents/Petitioners  No. 1`,2,3,4,5 & 8  and

Md.   Isa   (since   deceased   and   the   predecessor   of

Respondents/Petitioners  No. 5, 6 & 7)  have  failed  to  make

out  a prima  facie  case  under  Order  1  Rule  3, 8, 10 (2) (4)

(5)  of  the  Code  of  Civil  procedure  to  implead  them  as

necessary   parties     in   the   said   suit.  But   the

Respondents/Petitioners  did  not  challenged  the  Order  dated

07.01.1993,  passed  by  the Learned  Munsiff – 1,  Tinsukia,  in

Misc.(J)  Case  No. 6  of  1991,  either  by  way  of  preferring

any  Appeal  or  Revision  and  the  rejection  of  the  prayer  of

the   Respondents/Petitioners   to   implead   them   as

defendant's/Opposite  parties  in  Title  Suit  No. 33  of  1989,
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becomes   final   and   the   reliefs   claimed   by   the

Respondents/Petitioners  in  Title  Suit  No. 5 of  2005,  as  well

as  in  the  Misc.(J)  case  No. 5  of  2005  is  barred  by  principle

of  Resjudicata  and  estoppels  and  in  that  view  of  the

matter,   the   impugned   Judgment   and   Order   dated

19.12.2006  is  liable  to  be  set  aside  and  quashed. (F) For

that  the  Ld. Trial  Court  had  failed  to  appreciate  that  the

Respondents/Petitioners  had  not  only  failed  to  made  out  a

prima  facie  case  to  seek  relief  under Order 39 Rule  1  & 2

nor  balance  of  convenience  is  tilted  in  their  favour,  since,

the  reliefs,  claimed  by  the  Respondents/Petitioners  in  Title

Suit  No. 5  of  2005  as  well  as  in  Misc.(J) case  No. 5  of  2005

is  finally  adjudicated  by  the  Court   of   competent  Civil

jurisdiction  in  Misc.(J) case No. 6  of 1991,  and  in  that  view

of  the  matter,  the   impugned  Judgment  and  Order  dated

19.12.2006 is  liable  to  be  set  aside  and  quashed. (G) For

that  the  Judgment  and  Order  dated  19.12.2006 is  based  on

the  observation  of  Hon'ble  Gauhati  High  Court  reported  in

AIR  1978  Gau 56,  but  the Ld. Trial  Court  had  failed  to

appreciate  the  ratio-decidendi  in  its  proper  perspective  and

committed  gross  illegality  by  overlooking  the  fact  that  the

Respondents/Petitioners  has  failed  to  made  out a  prima

facie case  that  the  decree  in  Title  Suit  No. 33  of  1989 have

been  obtained   fraudulently   by   the   Appellant   and   Md.

Moosa,  and  in  that  view  of  the  matter,  the  impugned

Judgment and Order  dated  19.12.2006 is  liable  to  be  set

aside  and  quashed. (H) For that  the Ld. Trial  Court  had  failed

to  appreciate  that  the Misc.(J) case  No. 5  of  2005  is  filed

with  a  malafide  intention  to  frustrate  the  lawful  decree,

passed  in  Title  Suit  No. 33  of  1989,  by  Ld. Munsiff  No. 1,

Tinsukia  and  in  that  view  of  the  matter,  the impugned

Judgment  and  Order  dated 19.12.2006 is  liable  to  be  set

aside  and  quashed.(I) For that  the Ld. Trial  Court  passed  the

impugned  Judgment  and  Order  on  the  basis  of  surmise  and
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conjecture  and  as  such,  the  impugned Judgment  and  Order

dated 19.12.2006 is  liable  to  be  set  aside  and  quashed.(J)

For that  in  any  view   of  the  matter, the  impugned Judgment

and  Order  dated 19.12.2006 is not  sustainable  in  law  and  as

such  the  same is  liable  to  be  set  aside  and  quashed. 

6.      The  Respondents/petitioner  Mustt.   Marium   Begum

(Khatoon), (since  deceased)  substituted  by (I) Hamida  Begum

@  Khatoon, (ii)  Jaitun  Nisha, (iii) Maniruddin  Ahmed,  and Md.

Shamim, Md.  Salim, Md.  Yusuf,   Md.   Salehin, Miss  Ishrwat

Jahan,  Mustt.   Saleha   Khatoon,  Mustt.  Salina   Khatoon  have

contested  the Misc. Appeal  by appearing in the instant case.

7.              The point for determination is as follows:-

1. Whether the Misc.(J) Case No. 5/2005 is barred

by   the   Principle   of   waiver,  estoppels  and

acquiescence? 

2. Whether the   Misc.(J)  case  No. 5  of  2005  is

barred   by   principle   of   Resjudicata   and

estoppels ?

3. Whether the impugned  Judgment  and  Order

dated  19.12.2006  of Misc.(J)  case  No. 5  of

2005  is   not   maintainable    since   the

Respondents/Petitioners  has  failed  to  satisfy

the  cardinal  principles  of  Order 39 Rule  1  &

2 ?

8.           I  have   heard  the   arguments  advanced  by   the

learned counsels  of  both the parties  and also  deciphered the

materials on record, especially the Misc.(J) Case No. 5/2005 and

T.S  No.  5/2005   for  an  appropriate  conclusion  of  the  instant

appeal.
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Discussion, Decision & Reasons thereof

9.    Before I go on discussing the appeal, I am of the view

that  it  is  pertinent  to  mention  here  that  the  power  of  an

appellate court  while deciding an appeal  against  the order of

granting or refusing temporary injunction by trial court is limited.

In this regard  Hon'ble Supreme Court of India has observed in

the case of Wander Ltd. & Anr. Vs. Antox India P. Ltd. 1990

(Supp.) SCC 727  as follows:

“9.  The  appeals  before  the  Division  Bench  were  against  the

exercise of discretion by the Single Judge. In such appeals, the

Appellate Court will not interfere with the exercise of discretion

of the court of  first  instance and substitute its  own discretion

except  where  the  discretion  has  been  shown  to  have  been

exercised arbitrarily, or capriciously or perversely or where the

court had ignored the settled principles of law regulating grant

or refusal of interlocutory injunctions. An appeal against exercise

of discretion is said to be an appeal on principle. Appellate Court

will  not reassess the material  and seek to reach a conclusion

different from the one reached by the court  below if  the one

reached by the court was reasonably possible on the material.

The appellate court would normally not be justified in interfering

with the exercise of discretion under appeal solely on the ground

that if it had considered the matter at the trial stage it would

have come to a contrary conclusion. If the discretion has been

exercised by the Trial Court reasonably and in a judicial manner

the fact that the appellate court would have taken a different

view may not justify interference with the trial court's exercise of

discretion.”  

10.   Hon’ble  Gauhati  High  Court  in  the  reported  case  of

Radhabari  Tea  Company  (P)  Ltd.  vs  Mridul  Kumar
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Bhattacharjee and Ors. [2010 (1) GLT 189] while endorsing

the ratio of Wander Ltd. & Anr. (supra) has observed as follows:-

“(45)  Thus,  an  appeal  against  exercise  of  discretionary

jurisdiction is really an appeal in principle and that is why, unlike

a regular appeal,  in ordinary sense, where whole evidence on

record is examined anew by the appellate Court, what is really

examined,  in  an  appeal  against  exercise  of  discretionary

jurisdiction, is the legality and validity of the order and it can be

set aside and should be set aside only when there is a patent

error  on  the  face  of  the  record  or  the  order  is  against  the

established or settled principles of law. If two views are possible

and a view, which is reasonable and logical, has been adopted

by a trial Court, the other view, howsoever appealing, would not

be allowed to be substituted in place of the trial Court's views,

which are, otherwise, reasonable and logical.”

11.  In  the  reported  case  of  Ajendraprasadji

Narendraprasadji Pandey Vs. Swamy K. Narayandasji and

Ors. (2005) 10 SCC 11, Hon'ble Supreme Court of India held as

follows that- “12. It is needless to note that while deciding the

issue of injunction the Courts have to consider the cumulative

factors  i.e.  prima  facie  case,  balance  of  convenience  and

irreparable  loss.  Definite  findings  have  to  be  given  on  these

aspects, on a prima facie basis”. 

12.      Hon’ble Gauhati High Court has observed in the case of

Sharmila Vijay Shetty vs. Hemendra Barooah & 10 Ors.

FAO 33/14 as follows :

“28.  The  golden  principles  governing  grant  of  injunction,

namely, making  out  of   a  prima  facie  case,  balance  of

convenience, and  suffering  of  irreparable loss  and  injury  in

the  event injunction is declined are  too  well  known  and  well-

recognised principles  to  warrant  any  restatement. Injunction is

a discretionary  relief  pending  adjudication  of  the  suit  but
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such discretion  has  to  be  exercised  on  sound  principles

keeping  in mind  the  golden  principles  governing  grant  of

injunction. As pointed  out  by  the  Apex  Court  in  Wander  Ltd.

(supra), an appeal  against  exercise  of  discretion is  said  to  be

an  appeal on  principle. If  a  conclusion is  reached  by  the

trial Court which  could  be  said  to  be  reasonably  possible

based on  the materials  on  record, the  appellate  Court  would

normally  not interfere  with  the  exercise  of  such  discretion.

Elaborating  the  above  principle,  the  Apex  Court  held  that  if

the   discretion   has   been   exercised   by   the   trial   Court

reasonably   and   in   a   judicious   manner,   the   fact   that

appellate  Court  would  have  taken  a  different  view  may  not

justify   interference   with   the   trial   Court's   exercise   of

discretion”.

13.     From the ratios of the above decision it is revealed that

power of appellate court is limited in nature in an appeal against

the injunction.  In view of the above law, I  am exercising the

power of appellate court which are limited in nature.  

14.     In a prayer to set aside/reverse the order of temporary

injunction,  as  sought  by  the  appellant, the  appellant  must

succeed  in  showing  that  the  trial  Court  used  its  power  of

granting  the  temporary  injunction  arbitrarily,  capriciously  or

perversely  and/or  that  the trial  Court  has  ignored the settled

principle  of  law regarding grant  of  temporary or  interlocutory

injunction.  If  a  conclusion is  reached by the trial  court  which

could be said to be reasonably and judicious manner based on

material  on  record  the  appellate  court  would  normally  not

interfere with the exercise of such discretion. 

15.    It is apparent that before granting/refusing temporary

injunction,  Court  shall  have  to  satisfy  and  justify  on  the

ingredients of existence of all the three principles of i.e. prima

facie  case,  balance  of  convenience  and  irreparable  loss  and
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injury in favour of/against the petitioners. Court also shall have

to  consider  the  fact  of  possibility  of  granting  permanent

injunction during main trial. 

16.     Now with regard to the instant case, I have meticulously

gone through the impugned judgment and order and material on

record. While passing the Judgment and order, Ld. Trial Court has

considered  the  all  the  three  basic  ingredients  necessary  for

consideration of petition for temporary injunction i.e. prima facie

case, balance of convenience and irreparable loss and injury by

taking into facts on record. While doing so, Ld. Trial Court has

considered  the  nature  of  dispute  and  hold  that  the

respondents/petitioners have succeeded to prove the ingredients

of prima facie, balance of convenience and irreparable loss and

injury and hence allowed the prayer of temporary injunction. 

17.   With  regard  to  the  first  point  for  determination  Ld.

Counsel for the appellant has pointed out and submitted that the

Ld. Court has  failed  to  appreciate  that  the  Misc.(J)  Case No.

5  of  2005 is  barred  by  the  Principle  of  waiver, estoppels and

acquiescence. Hence the impugned  Judgment and Order  dated

19.12.2006, is liable  to  be  set  aside  and  quashed.

18.   In   reply  Ld.  Counsel   for   the   respondents   has

vehemently objected to the point of the appellant and submitted

that Misc.(J)  Case No. 5  of  2005 is not barred  by  the  Principle

of  waiver, estoppels and acquiescence. These principles  does

not hold in the instant case as the respondents have all along

claiming the ownership and possession of the disputed property.

The respondent has never declared that the disputed property is

belonged to appellant. Hence prays to reject the point. 

19.    Upon  hearing  both  sides  I  have  gone  through  the

impugned Judgment and  order dated 19.12.2006  passed  in

Misc.(J) Case No. 5/2005 (arising out  of  T.S No. 5/2005) and
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material on record.  The Misc. (J) Case No. 5 of 2005  is about the

injunction  against  the  decree  of  passed   in  the  Title  Suit-

33/1989.  

20.     Upon perusal of the impugned judgement I have found

that both the parties have not adduced any evidence in the Misc.

Case  5/2005.  As  the  question  of  waiver,  estoppels  and

acquiescence are mixed with question of fact and law and as no

evidence is adduced by the parties  it would be prejudiced and

difficult now to decide on these points. As the main suit is still

pending I  am of  the opinion that  let  the Ld.  Court  decide on

these point after evaluating the evidence adduced by the parties

at the time of hearing of the main Title Suit No. 5/2005. Thus the

point of the appellant is rejected.

21.    With regard to the second point for determination Ld.

Counse l for the appellant has pointed out and submitted that

the Misc.(J)  case  No. 5  of  2005  is  barred  by  principle  of

Resjudicata  and  estoppels.  He has pointed out that Ld. Trial

Court  erroneously  observed  that  the  Respondents/Petitioners

were  not  made  parties  in  Title  Suit  No. 33  of  1989,  though

they  wanted  to  contest  in  that  suit,  without  impleading

them  as  party, though  they  have  specific  interest  in  the

suit  premises,  yet   the  Trial  Court  passed  his  Judgment

without   impleading  them  in  that   suit.   So,   the  decree

obtained  by  the  Appellant  and  Md. Moosa,  if  allowed  to  be

executed,  it  will  cause  injury  to  the  Respondents/Petitioners

in  respect  of  the  suit  property. But  the  Ld. Trial  Court  had

failed  to  appreciate  that  the  Respondents/petitioners  on

06.06.1989,  in  Title  Suit  No. 33  of  1989,  before  the  Court

of  the  Munsiff  No. 1,  at  Tinsukia  filed  a  Petition,  being  No.

1502  of  1989  under  Order  1 Rule  3,  8,  10(2)(4)(5),  read

with  Section 151  of  the  Code  of  Civil  Procedure,  praying  for

impleading  them  as  defendant's/Opposite  parties  in  that

suit,  the  said  petition  was  registered  as  Misc.(J) Case  No. 6
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of  1991  and  the  Respondent/Petitioner  no. 2,  Md. Shamim  in

Misc.(J)  Case  no. 6  of  1991,  examined  himself  as  PW.1,  and

the  present  Appellant  examined  himself  as  DW.1,  and  the

Ld. Munsiff  No. 1,  after  considering  the  pleadings,  evidence

and  documents  on  records,  vide  Order  dated 07.01.1993,

hold  that  the  Respondents/Petitioners  No. 1`,2,3,4,5 & 8  and

Md.   Isa   (since   deceased   and   the   predecessor   of

Respondents/Petitioners  No. 5, 6 & 7)  have  failed  to  make

out  a prima  facie  case  under  Order  1  Rule  3, 8, 10 (2) (4)

(5)  of  the  Code  of  Civil  procedure  to  implead  them  as

necessary  parties  in   the   said   suit.  But   the

Respondents/Petitioners  did  not  challenged  the  Order  dated

07.01.1993,  passed  by  the Learned  Munsiff – 1,  Tinsukia,  in

Misc.(J)  Case  No. 6  of  1991,  either  by  way  of  preferring

any  Appeal  or  Revision  and  the  rejection  of  the  prayer  of

the   Respondents/Petitioners   to   implead   them   as

defendant's/Opposite  parties  in  Title  Suit  No. 33  of  1989,

becomes   final   and   the   reliefs   claimed   by   the

Respondents/Petitioners  in  Title  Suit  No. 5 of  2005,  as  well

as  in  the  Misc.(J)  case  No. 5  of  2005  is  barred  by  principle

of  Resjudicata  and  estoppels  and  in  that  view  of  the

matter,   the   impugned   Judgment   and   Order   dated

19.12.2006  is  liable  to  be  set  aside  and  quashed. Ld.

Counsel for the appellant has also further pointed out that the

Judgment  and  Order  dated  19.12.2006 is  based  on  the

observation  of  Hon'ble  Gauhati  High  Court  reported  in  AIR

1978   Gau  56,   but   the  Ld.  Trial   Court   had   failed   to

appreciate  the  ratio-decidendi  in  its  proper  perspective  and

committed  gross  illegality  by  overlooking  the  fact  that  the

Respondents/Petitioners  has  failed  to  made  out a  prima

facie case  that  the  decree  in  Title  Suit  No. 33  of  1989 have

been  obtained   fraudulently   by   the   Appellant   and   Md.

Moosa,  and  in  that  view  of  the  matter,  the  impugned
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Judgment and Order  dated  19.12.2006 is  liable  to  be  set

aside  and  quashed.

22.    In reply Ld. Counsel for the respondent/petitioner has

pointed out and  submitted  that  there  is  no  bar  to  file  a  suit

or  case  relating  to  similar matters  though  the  petitioners

failed  to  prefer  any  appeal  against  the  order  passed  by  the

learned  Munsiff  in T.S 33/89. To fortify his argument Ld. Counsel

for  the  respondent/petitioner  has  cited  the  case  of  State  Of

Maharastra Vs. Digambar (1995, 4 SCC 683).  

23.    Upon hearing on this point  I  have gone through the

impugned judgment and order and found that the Ld. Trial Court

has observed with regard to the point  of  resjudicata that  the

plaintiff/petitioners  though  failed  to  prefer  appeal  or  revision

against   the  order  of  the  learned  Munsiff  passed  in  TS-

33/89,  it  can  not  create  a  bar  upon  the  plaintiffs  to  file  a

suit/case relating  to  similar  matters. It is further observed that

the  petitioners  were  not  made  party  in  TS-33/89  though

they   wanted   to   contest   in   that   suit.  Although  the

respondents /petitioners  have claimed that  they had  specific

interest  in  the  suit  premises,  yet  the  trial  Court  passed  its

judgment  without  impleading  them   in  that  suit. So,  the

decree  obtained  by  the  O.Ps. No. 1  and  2   in  that case,  if

allowed   to  be   executed,   it   will   cause   injury   to   the

petitioners  in  respect  of  the  suit  property. As  they  were

made  party  in  that  suit,  so  the  decree  is  not  binding  upon

them. 

24.     In  view  of the above observation of the Ld. Trial Court

and as the Misc. Case 05/2005 is related to injunction against

the decree of T.S 33/89 and as the respondent / petitioners have

succeeded  to  prove  prima  facie  case  and  balance  of

convenience in their favour and if the decree is executed they

will suffer irreparable loss and injury I am of the considered view
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that the Ld. Trial Court has rightly used its discretion observing

that the case is not barred by resjudicata. Hence the point of the

appellant is rejected. 

25.   With  regard   to  the  third  point  for  determination  Ld.

Counsel for the appellant has pointed out that the  impugned

Judgment  and  Order  dated  19.12.2006  is  not  maintainable,

since  the  Respondents/Petitioners  has  failed  to  satisfy  the

cardinal  principles  of  Order 39 Rule  1  &  2 CPC and  in  that

view  of   the  matter,   the Ld.  Trial  Court  committed  gross

illegality   by   granting   Temporary   Injunction   against   the

Appellant,  hence,  the  impugned  Judgment  and  Order  dated

19.12.2006   is   liable  to  be  set  aside.  Ld.  Counsel  for  the

appellant has also further submitted that the  Judgment  and

Order  dated  19.12.2006 is  based  on  the  observation  of

Hon'ble  Gauhati  High  Court  reported  in  AIR  1978  Gau 56,

but  the Ld. Trial  Court  has  failed  to  appreciate  the  ratio-

decidendi  in  its  proper  perspective  and  committed  gross

illegality   by   overlooking   the   fact   that   the

Respondents/Petitioners  has  failed  to  made  out a  prima

facie case  that  the  decree  in  Title  Suit  No. 33  of  1989 have

been  obtained   fraudulently   by   the   Appellant   and   Md.

Moosa,  and  in  that  view  of  the  matter,  the  impugned

Judgment and Order  dated  19.12.2006 is  liable  to  be  set

aside  and  quashed.

26.   Per   contra   Ld.  Counsel  for  the  respondent  has

vehemently objected to the point raised by the appellant. It is

pointed out that the respondent/petitioners have been claiming

the  ownership  and possession  of  the disputed  land  since the

institution of the T.S 35/89 and so Ld. Trial court has rightly and

legally  decided  that  the  respondent/petitioners  have  satisfied

the cardinal  principles under Order 39 Rule 1 & 2 of CPC i.e.

Prima facie,  balance  of  convenience  and irreparable  loss  and

injury. 
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27.   It   is   further   pointed   out  that  the  respondents

/petitioners have succeeded to prove prima facie case against

the appellant, they have also succeeded to prove the balance of

convenience  in  their  favour  and  proved that  if  the  injunction

order  is  not  passed  in  favour  of  them  and  if  the  decree  is

executed then they shall  face irreparable loss and injury.  It  is

further pointed out that the impugned judgment and order of the

Ld. Trial court is not perverse, capricious and arbitrary. The order

passed in accordance with settled principles of law regulating

grant of interlocutory injunction. Hence it  is legal  and without

any prejudice. It is also pointed out that the Ld. Trial Court has

rightly  decided  the  ratio  of  the  Tazmul  Ali  and  Ors.  Vs.  Md.

Ulairaja ( AIR 1978  Gauhati 56) and held that the respondent

has succeeded to prove prima facie case against the appellant.

Ld.  Counsel  for  the  respondent  /  petitioners  has  prayed  to

dismiss the point of the appellant and the appeal. 

28.    Upon  hearing on this point I have gone through the

material on record and found that the Ld. Trial court has after

discussing  the  material  facts  and  evidences  passed  the

impugned Judgment  and order.  Now for  the  convenience  and

comprehension I would like to extract the relevant portion of the

impugned judgment. With regard to the cardinal principle of the

Order  39  Rule  1  &  2  CPC  the  Ld.  Civil  Judge  has  opined  as

follows:

“From  the  foregoing  discussion,  it  appears

that  the  petitioners  of  this  case  were  not

made   party   in   TS-33/89   though   they

wanted  to  contest  in  that  suit. Without

impleading   them  as   party   though they

have   specific   interest   in   the   suit

premises,  yet  the  trial  Court  passed  his

judgment   without   impleading   them   in
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that  suit. So,  the  decree  obtained  by  the

O.Ps. No. 1  and  2   in  that case,  if  allowed

to be  executed,  it  will  cause  injury  to  the

petitioners  in  respect  of  the  suit  property.

As  they  were  made  party  in  that  suit,  so

the  decree  is  not  binding  upon  them.  The

acts  of  the  O.Ps No. 1  &  2  amount  to  an

injury  within  the  meaning  of  Sub-Rule  1

Rule  2  of  Order  39  C.P.C  and  in  that

case,  injunction  can be  granted,  as  the

decree  was  passed  without  impleading  the

petitioners   as   party   to   the   suit.  The

petitioners   are  succeeded  in  proving  the

fact  that  there  is  a  prima  facie  case

against   the   O.Ps.;   the   balance   of

convenience  is  also  lied  in  their  favour. If

the  decree  be  put  into  execution,  it  will

cause   injury   to  the   interest   of   the

petitioners  which  can  be   compensated in

terms  of  money. In  my  opinion,  in  the

facts  and  circumstances  of  this  case,  the

O.Ps  should  be  restrained  by  a  temporary

injunction u/O  39  Rule  2  of  C.P.C. from

executing   the   impugned   decree   final

disposal  of  the  suit. Moreover,  as  there  is

a  dispute  between  the  parties  in  respect

of  the  subject-matter  of  the  suit,  so  it  is

necessary to  preserve  the  suit  property  as

it  is  till  disposal  of  the  original  suit T.S no.

5   of    2005.   From   the   facts   and

circumstances  of  the  suit,  it  appears  that

a  full-dress  trial  is  necessary  to  dispose

of  the  matters  involved  in  the  suit. So,  till

disposal  of  T.S  No. 5  of  2005,  the  O.Ps
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No. 1 & 2  are  restrained  from executing

the  decree  passed  in  T.S No. 33/89  by

granting   temporary   injunction   against

them,  as  prayed  for  by  the  petitioners.

Prayer of petitioner  is  allowed”.

29.     Upon  perusal  of t he impugned judgment and material

evidence  on  record  it  is  revealed  that  the

respondents/petitioners have  raised  triable issues  in  the  case.

The respondents/petitioners are claiming they have ownerships

and possession of the disputed property although they are not

made party in the TS-33/89. It is apparent that they wanted  to

contest  in  that  suit although their prayer was rejected. Which

proves that they have prima facie case against the appellant and

thus  the  balance  of  convenience  also  lies  in  favour  of  the

respondent/petitioners. Ld. Trial  Court has cited cogent reason

and held  that  if  the  injunction  order  is  not  allowed  then  the

respondents/petitioners  shall suffer irreparable loss and injury. 

30.     I have also gone through the material on record and the

decision of the case  of Tazmul Ali and Ors. Vs. Md. Ulairaja

( AIR 1978  Gauhati 56) for better appreciation of the fact and

law. Ld. Trial Court has observed after discussing the judgment

of Tazmul Ali (Supra) as follows:- 

“Following  the  above  observations,  it  appears

that  in TS-33/89,  the  present plaintiffs were  not

made  party and  the decree  was  obtained  by  the

defendants  No. 1 & 2 denying the  share  over  the

suit  property.  So,  the   decree   in   question,  if

executed,  will  cause injury  to  the  petitioners in

respect  of the  suit  property.  So,  as  per  above

observations, it is  a  fit case to  grant injunction as

prayed  for  by  the  petitioners against  the  O.Ps”. 
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31.      From the observation of the Ld. Trial Court it is revealed

that the respondents/petitioners were not made party in the T.S

33/89 although they applied to implead them and decree was

obtained by the appellant by denying the share over the suit

property.  So  if  the  decree  in  question  is  executed  then  the

respondents/petitioners  shall  suffer  injury  and  thus  the

injunction order is  passed.  So far the points of  the fraud and

understanding of the ratio of the Judgement of Tazmul (Supra)

by the Ld. Trial court I have perused the impugned judgment. It

is apparent that so far the ingredients of fraud is concerned I

have found that Ld. Trial Court has not discussed about the point

in  detail.  But  bare  perusal  of  the  impugned  Judgement  it  is

revealed that Ld. Court has the knowledge of ratio of the case of

Tazmul Ali and Ors. Vs. Md. Ulairaja ( AIR 1978  Gauhati

56).  But  Ld.  Trial Court has passed the impugned Judgment in

the interest of justice by taking into account all pros and cons of

the  suit.  Apart  from this  it  is  revealed  from the  material  on

record that the parties have not adduced any evidence in the

Misc. Case no. 5/2005. It is also to be noted the main T.S 5/2005

is still pending. In view of this fact I am of the considered view

that  unless  the  evidence  is  adduced  or  full  dressed  trial  is

conducted and concluded the ingredients of fraud is difficult to

be decided.  In view of the above facts and circumstances  and

in   the   interest  of   justice  I  am not  inclined  to  accept  the

argument of the appellant on this point. 

32.    In the case of  Tazmul Ali and Ors. Vs. Md. Ulairaja

(  AIR  1978   Gauhati  56) Hon’ble  Gauhati  High  Court  has

observed in para 20 as follows:-

“20. It is also to be remembered that the existence

of  a  decree  is  no  bar  to  the  grant  of  temporary

injunction under O. 39 R 1 or to an order of stay of
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execution  under  O.21 R.  29  of  the  C.P.C.  We are

therefore of the opinion that the word injury in O. 39

R. 2 of the C.P.C does not exclude the execution of a

decree or order or the exercise of any right under a

decree or order.”

33.     Here I would like to remind that it is to bear in mind that

the injunction order should not vary or reverse except when it is

found, inter alia, that if not allowed to stand it would occasion a

failure of justice or cause irreparable injury to the party in favour

of whom it was made. 

34.    It  is to be remembered that the discretion of the Ld.

Trial  court  to  grant  injunction should  not  be interfered if  it  is

exercised judicially. I have found the discretion exercised by the

Ld.  Trial  Court  below  in  the  instant  case  to  be  meticulously

conforming to the established principles of law and judiciously.

Hence the point of the appellant is rejected. 

35.    It  is apparent that in the Misc.  Case 05/2005 as the

respondents/petitioners  have  succeeded  to  prove  prima  facie

case, balance of convenience and irreparable loss and injury Ld.

Trial court has rightly and legally passed the order of impugned

injunction order against the appellant. Ld. Trial Court has passed

the impugned judgement with cogent reason and without any

perversity  so  far  the  consideration  of  three  principles  are

concerned. 

36.      In  view  of the above facts and circumstances of the

suit  I  am of  the  considered  view that  the  Ld.  Trial  court  has

rightly  and legally decided that  there  is   an existing dispute

between  the  parties  in  respect  of  the  subject-matter  of  the

suit and hence  it  is  necessary to  preserve  the  suit  property

as  it  is  till  disposal  of  the  original  suit T.S no. 5  of   2005. In

the interest of justice it is indispensable and essential for a full-

dress  trial  to  dispose the  matters  involved  in  the  suit on
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merits. So,  the Ld. Trial Court has rightly granted  temporary

injunction by restraining the  appellant/O.Ps  No. 1 & 2  from

executing  the  decree  passed  in  T.S No. 33/89  till  the disposal

of   T.S   No.  5   of   2005,    as   prayed   for   by   the

respondent/petitioners.  

37.     From the above discussion and considering all facts and

circumstances, it is clear that the impugned Judgment and  order

dated 19.12.2006  passed  in Misc.(J) Case No. 5/2005 (arising

out  of  T.S No. 5/2005),  by learned  Civil  Judge,  Tinsukia  is

neither arbitrary, perverse nor illegal and hence same needs no

interference. 

38.   The  conclusion  is   reached   by   the   trial  Court  is

reasonable;  based on  the materials  on  record. The  discretion

has  been  exercised  by  the  trial  Court  reasonably  and  in  a

judicious  manner. The findings of the Ld. Trial Court allowing the

prayer of temporary injunction of respondent/petitioner is found

to be just, proper and legal and same is upheld. 

39.    In the result, I hold that instant the appeal has no merit

and  accordingly stands dismissed. 

O R D E R

40.   The appeal  is  dismissed on contest  without cost.  The

impugned  Judgment and  order dated 19.12.2006  passed  in

Misc.(J) Case No. 5/2005 (arising out  of  T.S No. 5/2005),  by

learned  Civil  Judge,  Tinsukia   is affirmed and upheld. 

41.     Send down the case record of Misc. (J) Case No. 5/2005

(arising out  of  T.S No. 5/2005) along with T.S -33/89, and  Misc.

(J)   6/91,  to  learned  Civil  Judge  Tinsukia  with  a  copy  of  this

judgment. 
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42.    Thus the instant appeal is disposed herewith on contest.

43.    Given under my hand and seal of this court on this 28th

day of August 2019.

               

Dictated &  Corrected  by  me:                                                            

         (A.  Hakim.)                                                        (A.  Hakim.)  
Addl. District Judge-2(FTC),            Addl. District Judge-2 (FTC),

Tinsukia.                                                Tinsukia

Transcribed  by:

        P.D Phukan.(Steno)

 


