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IN THE COURT OF THE ADDL. DISTRICT  JUDGE -2 (FTC),

TINSUKIA

District : Tinsukia

Present : Md. A.  Hakim,

Addl. District Judge-2 (FTC),

Tinsukia.

Misc (MACT)2-15
MACT Case no. 105/11

 

                               Sri  Ghana  Gogoi..................Claimant

                                     -Versus-

               Shreeram  General  Insurance & Others................Opp. Party

 
Appearance :-

 Sri P. Agarwal,

 Advocate………………….........................For the claimant

 

 Date of Argument        :  31.07.2019

 Date of Judgment        :   21.08.2019

J U D G M E N T

1.          The  instant  case  has  been  filed  by  claimant

namely,  Sri   Ghana  Gogoi,  S/o.   Lt.  Gautam  Gogoi,   R/o

Kharang Kong, P.O Kumchai,   P.S  Lekhapani, Dist. Tinsukia,

Assam.
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2.            The   claim   petition  has  been  filed under order  47

rule 1 & 2 r.w Section  151 C.P.C. by which the claimant has

stated that the learned Tribunal vide order dated 25/03/2015

was pleased to pass judgment and decree in favour of the

claimants   by  awarding  a  fixed  compensation  of  Rs.

1,50,000/- on the death of their minor son in the 50:50 ratio.

That  the learned court  was  pleased to  direct  the  opposite

party no. 2, The Shriram General Insurance Company Limited

to pay Rs. 1,50,000/- (rupees one lac fifty thousand) only to

the claimants with interest @6% p.a. from the date of filing

claim petition till realization within thirty days from receipt of

this order. That the learned court was pleased to grant fixed

compensation to the claimants relying on the direction laid

down in  the  case  of  Puttamma & Others  vs.  K.L.  Narayan

Reddy  &  others  (AIR  2014  SC  706)  and  holding  that  the

deceased was a student of class- IX and had a bright future.

There is nothing on record  to show that he had any earnings.

3.         That the claimants being highly aggrieved with the

amount of compensation so awarded/ granted to them by this

Tribunal he has preferred to file this review petition before the

Tribunal.  

4.         That the claimants hereby craves the leave of  the

learned court to place such additional grounds for review and

for  substantiating  their  claim  as  well  as  to  produce  such

additional documents as required at the time of final hearing

of  this  review  petition.  That  the  instant  petition  is  made

bonafide  and  for  securing  the  ends  of  justice.  Hence,  the

claimant has prayed that the court may be graciously pleased

enough  to  admit  this  review  petition  and  to  enhance  the

amount of  compensation and interest  rate  so granted and

interest  rate  so  granted  to  the  claimants  in  view  of  the
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reasons stated above as well as to secure the ends of justice. 

5.        Upon receiving the review petition the misc. case is

registered  and  notice  is  issued  to  opposite  party  through

registered  post  which  is  delivered  to  the  O.P  Shreeram

General Insurance Co. Ltd.  but the opposite party Shreeram

General  Insurance  Co.  Ltd.  has  not  turned  up  before  the

tribunal  and  thus  the  instant  case  proceeded  against  the

opposite party Shreeram General Insurance Co. Ltd. ex-parte.

6.          Heard the Ld. Counsel for the claimant petitioner and

perused the material on record and the Judgment and order

dated 25/03/2015 passed by this  Tribunal in the MACT Case

no. 105/11.

7.  Now the point to be decided as follows:-

(i) Whether the petitioner has discovered new  and

important  matter  or evidence  which  after  the

exercise  of  due  diligence,  was  not  within his

knowledge or  could  not be  produced  by  him  at

the  time  when the  decree was  passed  or  order

made, or  on account  of  some mistake  or  error

apparent  on  the  face  of  the  record, or  for any

other sufficient reason or not?

                         
Discussion, Decision and Reason Thereof

8.        The  claimant petitioner has filed the review petition

on  the  following  grounds:-  (i)  For  that  the  compensation

granted to the claimants is highly inadequate and needs to

be enhanced considerably. (ii) For that the learned court did

not took into account that the claim petition in the instant

case was filed by the claimants under section 166 of MV Act.

(iii)For that the Hon'ble Apex Court vide judgment in the case
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of  Puttamma  &  others  vs.  K.L.  Narayan  Reddy  &  Others

reported in AIR 2014 SC 706 was pleased to issue direction to

the  effect  that  till  amendments  are  made in  claims  under

Section 163- A, Children up to 5 years of age shall be entitled

to fixed compensation of Rs. 1,00,000/- and persons above 5

years of age shall  be entitled to fixed compensation of Rs.

1,50,000/- and as such the said directions are applicable only

in case of claim petitions under section 163-A.  (iv)  For that

the  Hon'ble  Apex  court  itself  vide  the  aforesaid  judgment

enhanced the compensation payable to the appellants on not

being happy with the merger enhancement of compensation

granted by the High Court and keeping in view the said facts,

the  learned  court  ought  to  have  awarded  higher

compensation to the claimants. (v)For that the deceased was

indeed having bright future and there was every possibility of

the deceased to have handsome earnings in future and would

have supported the claimants in their old age.  (vi)For that

the Hon'ble Apex Court in the aforesaid judgment itself held

that the principles relating to determination of liability and

quantum of compensation are different for the claims under

section 166 and claims under section 163-A. The structured

formula  as  prescribed  under  Second  Schedule  and  the

Multiplier mentioned therein is not binding for claims under

section  166  of  the  Act.  (vii)  For  that  the  claimants  are

entitled to compensation on account of their deceased son as

per  the decision rendered in the case of  Sarla  Verma (AIR

2009  SC  3104) (viii)For  that  the  opposite  parties  did  not

opposed the quantum/ amount of compensation claimed for

by  the  claimants  in  their  claim  petition.  (ix)For  that  the

learned court award interest @6% p.a. on the award from the

date of filing claim petition till realization whereas the same

should be 9% p.a. from the date of filing claim petition till

actual date of realization in view of the judgment of Hon'ble

Apex Court in Puttamma & Others vs. K.L. Narayan Reddy &
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others reported in AIR 2014 SC 706. (x) For that in any view

of the matter in issue, the compensation amount granted to

the claimants is inadequate and needs to be reviewed. 

9.          Upon hearing the Ld. Counsel for the petitioner I have

gone through the material on record. But before I  hold my

opinion  on  the  merits  of  the  review  petition  I  have  gone

through the Judgment/order passed  on MAC 105/2011. 

10.        In  the Judgment/order of MAC 105/2011 this Tribunal

has  awarded a fixed compensation of Rs. 1,50,000/- on the

death of the minor son of the claimants in the 50:50 ratio

with interest @6% p.a. from the date of filing claim petition

till realization within thirty days from receipt of this order.

11.      Ld.   Counsel  for  the  petitioner  has  pointed out  and

submitted that the case was filed u/s 166 M.V. Act and hence

the  claimants  are  entitled  to  compensation  on  account  of

their deceased son as per the decision rendered in the case

of Sarla Verma (AIR 2009 SC 3104) not U/S 163-A M.V Act.

Hence the compensation should be enhanced.

12.            But as  the  claimant  has  filed  this  petition the

question arises now is that :  U/O  47 R 1 &  2 R/W S. 151

CPC. 

   
i. whether the claimant petitioner has discovered new

and  important  matter  or evidence  which  after

the  exercise  of  due  diligence,  was  not  within

his  knowledge or  could  not be  produced  by  him

at  the  time  when the  decree was  passed  or

order  made, or  on account  of  some mistake  or

error  apparent  on  the  face  of  the  record, or  for

any other sufficient reason? 
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13.        With regard to the review of a Judgment and order, the

Order XLVII CPC has envisaged as  follows :- 

“Application  for  review  of   Judgment  –  (1)  Any

person  considering  himself  aggrieved –

(a) by a  decree  or  order  from which  an appeal  is

allowed, but  from  which  no appeal  has  been

preferred,

(b) by  a  decree or order  from  which  no  appeal   

is  allowed, or

(c) by  a  decision on  a  reference  from  a  Court  of

Small  Causes,  and  who,   from the  discovery of

new  and  important  matter  or evidence  which

after  the  exercise  of  due  diligence,  was  not

within his  knowledge or  could  not be  produced

by  him  at  the  time  when the  decree was  passed

or  order  made, or  on account  of  some mistake

or  error  apparent  on  the  face  of  the  record, or

for any other sufficient reason, desires to  obtain  a

review  of  the  decree passed  or  order  made

against  him, may  apply  for a  review  of Judgment

to  the  Court  which  passed  the  decree  or  made

the order.

2.  A  party  who  is  not  appealing  from a  decree

or  order  may  apply  for  a  review  of  Judgment

notwithstanding  the  pendency  of  an appeal by

some other party except  where  the  ground  of

such  appeal  is  common  to  the  applicant and the

appellant,  or   when, being  respondent,   he  can

present   to  the  Appellant  Court   the  case  on

which he  applies  for  the  review.

Explanation- The  fact  that  the  decision on
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a  question  of  law  on which the  Judgment

of  the  Court  is  based has been  reserved

or modified  by  the  subsequent  decision  of

a  superior Court  in any other  case,  shall

not  be  a ground  for  the  review  of  such

judgment”.

14.          Upon   bare   perusal   of  the   Order  XLVII  CPC it is

revealed that if a petitioner discovered new  and  important

matter  or  evidence  which  after  the  exercise  of   due

diligence,  was  not  within his  knowledge or  could  not be

produced  by  him  at   the  time  when the  decree was

passed  or  order  made, or  on account  of  some mistake  or

error  apparent  on  the  face  of  the  record, or  for any other

sufficient reason, desires to  obtain  a  review  of  the  decree

passed  or  order  made  against  him, may  apply  for a

review  of  Judgment  to   the  Court   which  passed  the

decree  or  made  the order.

15.       Now I  would  like  to  cite  the  case  of  Smt.  Meera

Bhanjia Vs. Smt. Nirmala Kumari Choudhury (1995 (1)

SCC 170) wherein Hon’ble Supreme Court has observed as

follows  :-  “while  quoting  with  approval  a  passage  from

Abhiram  Taleshwar  Sharma  Vs.  Abhiram  Pishak

Sharma & Ors. (1979 (4) SCC 389), this Court once again

held that review proceedings are not by way of an appeal and

have to strictly confined to the scope and ambit of Order 47

Rule 1 CPC. Under Order 47 Rule 1 CPC a judgment may be

open to review inter alia if of the record. An error which is not

self  evident  and  has  to  be  detected  by  a  process  of

reasoning, can hardly be said to be an error apparent on the

face of the record justifying the court to exercise its power

review  under  Order  47  Rule  1  CPC.  In  exercise  of  the

jurisdiction under Order 47 Rule 1 CPC it is not permissible for
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an  erroneous  decision  to  be  "reheard  and  corrected".  A

review petition, it must be remembered has limited purpose

and cannot be allowed to be "an appeal in disguise."

16.            In  West  Bengal  & another v. Kamal Sengupta

& Ors. (2009 (14) SCC 663)  it is   held by  the  Hon'ble

Supreme   Court   as  follows:-  “in  Moran  Mar  Basselios

Catholicos  and  another  v.  The  Most  Rev.  Mar  Poulose

Athanasius  and  Others  [1995  (1)  SCR  520], this  Court

interpreted the provisions contained in Travancore Code of

Civil Procedure which are analogous to  Order 47 Rule 1 and

observed: "Under the provisions in the Travancore Code of

Civil Procedure which is similar in terms to Order XLVII, Rule 1

of our Code of Civil Procedure, 1908, the Court of review has

only  a  limited  jurisdiction  circumscribed  by  the  definitive

limits  fixed  by  the  language  used  therein.  It  may  allow  a

review on three specified grounds,  namely, (i)  discovery of

new  and  important  matter  or  evidence  which,  after  the

exercise  of  due  diligence,  was  not  within  the  applicant's

knowledge or could not be produced by him at the time when

the decree was passed, (ii) mistake or error apparent on the

face of the record and (iii) for any other sufficient reason. It

has been held by the Judicial Committee that the words "any

other sufficient  reason" must  mean "a reason sufficient on

grounds, or least analogous to those specified in the rule"."

17.        In  view  of  the  above  discussion  I  am  of  the  opinion

that the review petition has limited purpose and cannot be

allowed  to  be  an  appeal  in  disguise.  Here  in  the  instant

review petition although the petitioner has pointed out about

the error on the part of the Tribunal in awarding an amount of

Rs. 1,50,000/- as compensation to the claimant on the death

of  their  son but  from  the  judgment  it  appears  that  the

Tribunal has clearly explained the reason of awarding the said
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amount  of  compensation.  Moreover  the  review  petitioner

could not show that  the  petitioner has discovered new  and

important  matter  or evidence  which  after  the  exercise  of

due  diligence,  was  not  within his  knowledge or  could  not

be  produced  by  him  at  the  time  when the  decree was

passed  or  order  made, or  on account  of  some mistake  or

error  apparent  on  the  face  of  the  record. I  have  found

no  error  apparent  on  the  face  of  the  record. 

18.          In  view  of  above  facts  and  circumstances  and

discussion,   I   am   of   the   considered   view   that  the

petitioner has failed to show the ground of sufficient reason

for review the Judgment/order  dated 25/03/2015  passed by

this Tribunal in the MAC case no. 105/2011. Hence  the prayer

of the review petitioner is rejected. 

19.           Thus the review petition is dismissed herewith.

20.     This   Review Petition  is  accordingly,  disposed of  on

uncontested. 

21.      Given  under  my hand & seal of this Court on this 21st

day  of August,  2019.

  Dictated and corrected by me.

        (A. Hakim)          ,                                          (A. Hakim)         
    Addl. Member-2                                            Addl. Member-2,     
 M.A.C. Tribunal,Tinsukia                            M.A.C. Tribunal,Tinsukia

                 

  Transcribed by :

  P.D. Phukan(Steno)      

 


