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HIGH COURT FORM NO.(J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

IN THE COURT OF THE ADDL. DISTRICT  JUDGE -2 ,  TINSUKIA

District         : Tinsukia

Present : Md.  A.  Hakim,

Addl. District Judge-2,

Tinsukia.

Misc(J) Case  No. 41/2018

Arising  out of T.S(M) Case No. 143 of 2015

On Thursday, the 22nd day of August, 2019

  Smt.  Monisha  Borah  Phukan,

                               W/o. Sri  Chinmoy  Phukan,                  

D/o.  Late  Jogen  Borah,

                               R/o. Quarter  No. Ty-II/NC/81, ARC,  Doomdooma,

                               P.O, Sookreting, P.S  Doomdooma, 

          Dist. Tinsukia, Assam.                    

                                                       ...........................PETITIONER
                         

-Versus-   

                 

          Sri  Chinmoy  Phukan,

                                S/o.  Sri  Tilok Phukan,

  R/o.  Rupbon,  Daimukhia  Gaon,

                                P.O & P.S Doomdooma,  

                                Dist. Tinsukia,  Assam.

                    ….................Respondent/Opp. Party.

                                                            

 This  suit  coming  on for  final  hearing on 09.08.19   in   the

presence of :  

  For the Petitioner    :  Sri B. Mishra,  Advocate.

  For the Respondent : Sri  N.  Prasad. 
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And having stood for consideration to this day the Court delivered the

following Judgment. 

J  U  D  G  M  E  N  T

1.          This  is  a petition of  the  petitioner under  order  IX Rule  9

r.w  section 151 CPC  wherein  the  petitioner  has  stated that

the   case  T.S(M)  Case  No.  143  of  2015  was   filed   by   the

Petitioner under  Section  13  of   Hindu  Marriage  Act  and

during  the  trial  of  the  case,  the  same  was  dismissed  for

default  vide  order  dated  20.04.2018  passed  by  the  court.

That  the  petitioner  is  a  lady  working  as  a  Junior  Field

Assistant  at  Aviation  Research  Centre,  Doomdooma  and  had

entrusted  her    conducting  Advocate  to  represent  her  in  the

present   case   for   getting   Decree   of   Divorce.  That   the

Petitioner  in  the  T.S (M) Case No. 143 of 2015 had  already

appeared  for  her  cross-examination  on  09.02.2017  and  on

01.04.2017,  whereby  she  was  cross-examined    at  length

with  the  order  of  further  cross  examination  being  reserved.

That  in  the  meantime  on  01.04.2017  the  case  was  referred

to  DLSA  for   mediation.  In   the  mediation  the  Petitioner

appeared   before   the   Conciliator   on   one   occasion   as

instructed  by  her  previous  conducting  Advocate.  At  this

stage  the  Advocate  ensured  the  Petitioner  that  since  the

instant  case  is  a  Civil  Suit  as  such  she  will  not  be  required

to  appear  personally  anymore  and  will  be  informing  about

the  developments. That  on  24.04.2018  when  the  petitioner

enquired  to  her  advocate  about  the  development  of  the

case,  the  concerned  conducting  Advocate  informed  her  that

as  the  Petitioner did  not  contact  the  Advocate  in  between

as  such  the  case  is  finished  and  that  there  is  no  case

pending. The  Advocate  concerned  also  did  not  issue  any

notice  to  the  Petitioner  before  withdrawing  herself  as  an

conducting   Advocate   from  the   case.  That   suddenly   on

28.04.2018  the  Petitioner  came  to  know  that  some  other
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case   has  been  filed  by  the  Respondent  in  the  police

station  and  only  then  when  she  appointed  Sri   Brijesh

Mishra  as  her  Advocate  to  make  an  enquiry  into  the  matter

she  came  to  know  that  the  present  case  was  dismissed  for

default of   her  own  and  also  that  her  previously  newly

appointed  Advocate  never  ever  appeared  in  the  case. That

immediately   thereafter   the   Petitioner   has   obtained   the

copies  of  the  orders  passed  in  the  case  and  has  filed  the

present   petition   without   any   further   delay.  That   the

Petitioner  was  bonafide  in  her  non-appearance  and  had

never  any  malafide  intention for  her  non-appearance and

was  prevented with  sufficient  cause  having  misunderstood

the  version  of  her  advocate. 

2.        In  reply  the Opposite Party  has  filed  written  objection

against the  petition of  the  petitioner  under order IX  Rule  9

R/W  Section 151  of  C.P.C by  which  stated  that  the  petition

filed by the  petitioner  under order IX  Rule  9 R/W  Section 151

of  C.P.C is  not  maintainable  in  law  as  well  as  in  fact. That

the  petitioner  has  filed  this unwarranted  petition  to  abuse

the  process   of   law.  That   the   necessary   ingredients   as

required  under  Order  IX    Rule  9 R/W  Section 151  of  C.P.C

are  lacking  in  the  said  petition. That  the  facts  mentioned  in

the  instant  petition,  which  forms  part  of  the  record  is

admitted   and   the   rest   are   specifically   denied   by   the

opposite  party.  That   the   instant   petition   is   bad   for

suppression  of  filing  of  Title  Suit  No. 33 of  2018  before  the

Court of  Civil  Judge,  Tinsukia. That  the  petitioner  was  partly

cross-examined  on  09.02.2017  and 01.04.17.  On  01.04.2017

during   the   cross-examination,   in   the   presence   of   the

petitioner  the  record  was  once  again  sent  to  Mediation

Centre  and  the  learned  court  fixed  the  date  on  18.05.2017.

Thereafter,  the  case  was  fixed  on  13.06.2017, 17.07.2017,

18.08.2017  and  25.09.2017 for  report. The  court  fixed  the

date  on  14.11.2017  for  report/necessary order.  Thereafter,

the  case  is  fixed  on  06.12.2017, 06.01.2018, 03.02.2018,
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19.02.2018  and  20.04.18 for  necessary  order.   The  order

sheets  reveals  that   except 06.01.2018  the  petitioner was

absent  from 18.08.2017  to  20.04.2018. That  the  statements

made  in para  nos. 1  to  3 which  forms  a  part  of  records  are

admitted  and  rest  are  specifically  denied  by  the  opposite

party  and  the  petitioner  is  required  to  prove  the  same  in

due   legal   manner   by   adducing   evidence.  That   the

statements  made  in  para  no. 4 is  admitted  to  the  extent  of

matter  of  record. The   statement  that  in  the  mediation  she

appeared only  once  before conciliator  is not  correct.  Both  the

parties appeared  before  the mediation as  and  when  called  by

the Mediator.  As  per  procedure  in  the  mediation  center  the

dates  are  fixed  after consultation  with  the  party  by  the

Mediator  and  the  concern  Advocate has no role  to play in

fixing  the  dates. The petitioner is  required  to  prove  the  same

in  due  legal  manner  by  adducing  evidence. It  is  to  be

mentioned herein  that  proceeding of  the  case,  dates fixed

thereon  have   been   duly   displayed   over   Internet  and

conscious litigants  are  aware  of  the  aforesaid  facts.  The

petitioner  is  an  educated  lady  and  the  said   facts  is  well  in

her  knowledge. That  the  statements  made  in  para  no. 5 is

totally  false  and  concocted,  hence  denied  and  petitioner  is

required  to   prove  the  same  in   due  legal   manner  by

adducing  evidence.  That  the  statements  made  in  para  no.

6, 7, 8 and  9  of  the  petition  are  totally  false,  concocted  and

mis-represented  in  purposeful  manner  and  hence  specifically

denied  and  the  petitioner  is  required  to  prove  the  same  in

due  legal  manner  by  adducing  evidence. 

3.         That  the  opposite  party  begs  to  state  as  follows:-

i) That on 26/04/2018  one  of  the  employees  of

ARC,  Doomdooma,  informed  the  opposite  party

that  his  wife-Manish Borah  Phukan  is  going  to

enter  into  second  marriage  with  Sri   Pranjal

Protim  Borah,  who  is  also  an  employee of  ARC,
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Doomdooma,  on  28/04/2018  at  Chillarai  Bhavan,

ARC  Doomdooma,  and  also  handed  over  the

Invitation  Card  despite   of   subsisting a  valid

marriage  with  the  opposite  party.

ii) That  on  26.04.18  at  about  7 P.M  the  opposite

party   called   in   Mobile   No.  84861-05733   as

available  in  the  Invitation  Card  from  his  mobile

no. 80116-13110  and  on  conversation  he  could

learn  that   the  said  Sri  Pranjal Protim  Borah

occasionally  used  to  visit  their  house. When  the

opposite  party  asked  Sri  Pranjal  Protim  Borah

as  to  why  he  is  going  to  marry  his  wife

knowing   fully  well   that  it  was  illegal, upon

which   he  criminally  intimidated  the  opposite

party  and  disclosed  that   he  will  marry  her  at

any  cost. On  enquiry,  opposite  party  came  to

learn  that  Sri  Pranjal  Protim  Borah  has  been

maintaining  illicit    relationship   with   his   wife

ever  since  his  desertion  and  in  her  such  illegal

activities   the  mother  in  law  of  opposite  party

also  got  involved.

iii) That  on 27/04/2018  the  opposite  party   filed

ejahar  being  Doomdooma P.S  case  no. 107 of

2018  U/s.  120(b)/494/511/497/506   IPC  before

Officer  in  charge,  Doomdooma  PS   against  the

aforesaid  illegal  acts  of petitioner,  Sri  Pranjal

Protim   Borah,   and   other.  As  private   person

without  permission is   not  allowed to  enter   the

Bhawan so  on 27/04/2018 at  about  9  A.M  the

opposite  party  through  ITBP SI  Khum Bang who

was  at  entry gate  of  Chillarai  Bhawan  informed

the   management   of   Chillarai   Bhavan,   ARC,

Doomdooma  in  writing  regarding  the  aforesaid

illegal   acts.   On  the  same day  the  Opposite
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Party  filed  Title  Suit  No, 33  of  2018  before  the

court  of  Civil  Judge,  Tinsukia and  the  process

server  of  the  court  went  to  ARC  campus  for

service   of   the   summon   upon  the   ARC

Doomdooma.  However,  the   security   personnel

did  not  allow  the  process  server  to  enter  into

the  campus.   On  the  same  day  the  police

called  the  petitioner,  her  family  members  in

the  police  station in  course  of  investigation  of

the  ejahar  filed  by  the  opposite party. The police

also  informed  to  the  ARC authories  regarding

the  filing of  ejahar.  Later  on  it  is  learn  that  on

getting  the  information  of  the  aforesaid  facts,

the  ARC  authorities  cancelled  the allotment  of

marriage  hall,  removed  the  pandal  constructed

thereon  for  solemnization  of  marriage  between

petitioner   and   Sri   Pranjal   Pratim   Borah

scheduled   to   be   held   on   28/04/2018.   The

petitioner   who   is   a   central   government

employee  knowing  fully  well  that  the  proposed

marriage  with  Pranjal  Borah  is  illegal  even  then

she  attempted  for  entering  into  marriage  with

him. 

4.          That  the  petitioner  has  failed  to  explain  the  cause  of

her  absence  in  the  aforesaid  dates  and  no  sufficient  ground

has  been  shown  for  her  absence  and  as  such,  the instant

petition    for  the  lack  of  material  particulars  regarding  cause

of  absence  is  liable  to  be  rejected. It  is  mentioned  herein

that   in   course  of   her  cross-examination  she  filed  one

petition  duly  drafted  by  her  Advocate  for  withdrawal  of  the

case, however,  the  same  was  not  accepted. The  aforesaid

acts  and  conducts  of  the  petitioner  clearly manifest  that  she

was  not  interested  for  further  proceeding  of  the  case. When

the  petitioner  attempted  for  solemnizing  marriage  with  Sri

Pranjal  Pratim  Borah  on  29/04/2018  then  Title  Suit  No. 33
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of  2018  was  filed  for  judgment  and  decree  as :  

a. For   Declaration   that   the   proposed   Second

Marriage   by   the   defendant   No.  1   with   the

defendant  No.  2  is   in  contravention  of   Hindu

Marriage Act, during  subsistence  of  valid  marriage

between  the  plaintiff and  defendant  No. 1.

b. For   Permanent   Injunction   restraining   the

defendant  No.  1   from   entering   into   second

marriage   with   defendant   No.  2  or   any   other

person   during   subsistence   of   valid   marriage

between  the  plaintiff  and  defendant  No. 1  and

further  restraining   the   defendant   No.  3   from

allowing  the  defendant  Nos. 1  and  2  to  hold  the

said   illegal   marriage  in   the  Chilarai   Bhawan,

Doomdooma. 

5.        The  petitioner  approach  before  this  Court  with  this

instant  petition  on  totally  false  and  concocted  ground. The

party  to  the  said  Title   Suit   No.  33  of   2018  on  their

appearance  filed  written  statement. 

6.        That  in  view  of  the  fact  and  circumstances stated

above,  the  instant  petition  being  totally vague,  groundless

and  not  at  all  tenable  in  law  and  fact  is  liable  to  be

rejected  with  cost  out-rightly and  else  the  opposite  party

shall  be  highly  prejudiced.

7.         The  point  for  determination  is  as  follows :

        (i)  Whether  the petitioner  has  abstain from appearing   

    before   this  Court from  the  fixed  date i.e 01.04.17?

8.           I have heard argument from the Ld. Counsels of both sides

and perused the petition of petitioner, objection petition and the

affidavit-in-evidence of the PW 1 and affidavit-in-evidence of the

DW.1.
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Discussion, Decision & Reasons thereof:

9.       Smt.  Monisha  Borah  Phukan has filed the affidavit-in-

evidence being PW.1. The PW 1 has deposed that she had filed

divorce  petition which  was  registered  as  T.S(M) No. 143 of

2015  for  grant  of  Divorce. That  the  said  case  was  dismissed

for  default  vide  order  dated  20.04.2018 by  the  Court. That

she is  a  Lady  working  as  Junior  Field  Assistant  at  Aviation

Research   Centre   previously   posted   at   Doomdooma  but

presently  posted  at  Delhi  on  transfer.  That  his  conducting

Advocate  in  the  said  case  was  Smt. Arti  Sharma  until  the

order  of  dismissal. That  she  had  already  appeared  for  her

cross-examination on 09.02.2017  and  on  01.04.17,  whereby

she  was cross-examined  at  length  with  the  order  of  further

cross-examination  being  reserved.

 

10. That  in  the  meantime  on  01.04.2017  the  case  was

referred   to   DLSA   for   mediation.  In   the   mediation   the

Petitioner  appeared  before  the  Conciliator  on  one  occasion

as per the instruction  of her  previous  conducting  Advocate,

just  at  that  stage  her  Advocate  ensured  her and convinced

her that  since  the  instant  case  is of Civil nature   she  is  not

required to  appear  before  the court  on  each  and  every

occasions  and  since  she  had  already appeared personally

before  the  court  on  several  occasions  so  she  is  not further

required  to  appear   anymore personally  and  that  if  required

personally   her  advocate will  be  informing  her  about  the

developments of  the  case,  which  she  was  bound  to  believe.

That  on  24.04.2018  when  she enquired  with  her  advocate

about  the  developments  of  the case, to  her  utter  surprise

the  concerned  conducting  Advocate  informed  her  that  since

she  did  not  contact  her  in  between  as  such  her advocate

stopped  appearing  and  presenting  the  case  is  finished  and

that  there  is  no  case  pending with  an impression about

having no more litigation about   having  no  more  litigation
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regarding  divorce  meaning  thereby  that  she  is  free  from

the  relationship  of  husband  and  wife.   

11.  That   suddenly  on  28.04.2018  she came  to  know  that

some   other   case    has   been   filed   by  her  husband   in

Doomdooma police  station  and  only  then she  appointed  Sri

Brijesh  Mishra  as  her  Advocate  to  make  an  enquiry,  she

came  to  know  that  the instant divorce case  was  dismissed

for  default on the part of  her  previous  appointed  Advocate ,

who  had  stopped representing  her in  the  said  case without

informing  her. She  further state  that  her  previous  advocate

did  not  issue or  serve  any  information/notice  to  her before

withdrawing  herself  from  the  instant  case.    That  she   was

bonafide  in  her  non-appearance  and  was  prevented with

sufficient   cause  for  her  non-appearance  having   completely

misunderstood  the  version   and legal  language communicated

to her   by  her previously  engaged  conducting advocate. That

the  allegation  made  against  her  in  the  written  objection

filed  by  the  opposite  part  are  all  false.  That  she  has  a very

good case  in  hand  with  every  chance  to  succeed  in  the

case  as   such,   she  prays  to  set   aside  the   order  of

dismissal  dated  20.04.18  on  whatever  conditions  imposed

by  this  Court.   

12. In  Cross-Examination  the  PW.1  has  deposed   that on

01.04.17   her   part   cross-examination  was   recorded   in

connection  with T.S(M) 143/15  pending  in  this  court  and  on

that  day  the  case  was  sent  to  Mediation Centre  by  fixing  a

date. She  cannot  recollect  the  date. She appeared  in  the

Mediation   Centre(DLSA),  Tinsukia.  Only  once  she   appeared

before   DLSA,  Tinsukia.  However,   the   case   was   not

compounded   in   the   Mediation   center.  On   the   day   of

Mediation, her advocate, Ms. Arati   Sharma  was  present. On

that  day  her  advocate  informed  her that  it  is a  Civil  case.

So,   whenever  required   she   will   inform   her  for   her

appearance  in  the  court  or  else  she has   not  required  to
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appear  in  the  court. Within  one  month  of  the  date  of  her

cross-examination,  her appearance  before  Mediation  center

was  fixed. Since  01.05.17  to 24.04.18  she  did  not  make  any

call to  her   advocate Ms. Arati  Sharma regarding  her aforesaid

matrimonial  case. On  24.04.18  she called  her advocate,  Ms.

Arati  Sharma regarding  aforesaid  case  to  which  she  replied

that  the  case  is  finished  on 20.04.18  as  she  failed  to

contact  her and  as  such,  she  did  not  inform her. On 27/28

April,  2018  she received  one  phone  call  in  the  morning

hours from O/C, Doomdooma  police  station, who  informed   her

that one  FIR  is  lodged  by  her husband  Chinmoy  Phukan

stating  that  without  obtaining  divorce  from  Court  she is

going  to  marry  with Pranjal  Pratim  Borah.  At  the  time of

receiving  phone  call  she  was  at her  ARC quarter situated  at

Doomdooma. At  that  time  her  mother  was  also  with  her. Her

relatives  were  also  present  at  her  aforesaid  quarter. Her

marriage  scheduled  to  be  solemnized  in  the  day  hours  on

28.04.18   at   Chilarai  Bhawan,  ARC,   Doomdooma.   Chilarai

Bhawan was   already  booked  for   the   ceremony   of   the

marriage.  On  27.04.18  the  Bhawan  was  well   decorated.

Chilarai Bhawan is  situated  about  300  meters  away  from  her

quarter. She does not  know  if  the  Management  of  Chilarai

Bhawan  had  informed  to  her  family  member  regarding

cancellation of  Bhawan prior to  receipt   of  call  from  the  OC,

i.e.  in  the  night of  27.04.18. 

13.  She   knows    the    meaning    of    dismissal.   The

meaning   of  dismissal  is  rejection  of  prayer. From  her newly

appointed  advocate  for  the  first  time  she came  to  know

that  that  her  case   is  dismissed  for  default. In  the  evening

of  28.04.18,  she  and her   mother  came  to  Tinsukia and

appointed  her  new  advocate. On  her phone  call  her newly

appointed   advocate   made   enquiry   in   the   court   and

informed her  that  her  case  is  already  dismissed  for  default.

Pranjal  Pratim  Borah  is  her colleague  and  for  last  8  years

they  are  working  together  in  ARC. She does  not  remember
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when her   marriage  with  Pranjal  Pratim  Borah  was  finalized.

But  it  was  finalized within  one  month  from  28.04.18  by her

mother. The  marriage  card was  prepared  by  one  press  of

Doomdooma. The bill  of  the marriage  card  was paid  by  her

mother. No  order  from  the  court  was  received  by her for

cancellation  of  the  marriage. On 28.04.18 she cancelled  the

marriage   as   she  came  to   know  that  divorce   was   not

granted. 

14.  She  was   transferred   to  Delhi  in  the  month of May'18.

She  obtained   the   certified   copy   of   deposition   of

T.S(M)143/15. However,  she did not obtain  the  orders passed in

the  case. She did  not  distribute  her invitation  card  to  any

advocate. Her proposed  husband  Pranjal  Pratim  Borah was

also  aware  regarding  the  divorce  case  in  the  Tinsukia

Court. She informed  him  that  divorce  case  is  filed  by  her. He

was  aware  about  the  aforesaid fact  before  filing of  the  case.

She does  not  remember  the  date  and  month when  her

previous   advocate   informed   her  about   disposal   of   her

aforesaid case. She   obtained  the  record  of  T.S(M)143/15  for

filing  of  this  petition. Since  13.06.17  she  did not  appear  in

the  court personally  as  her advocate  told  her  as  and  when

required  she  will  call  her for  appearing  in  the  court. 

15. Her   husband  Chinmoy  Phukan  had  filed  T.S no. 33/18

on 27.04.18.  She received  the  summon  of  the  said  suit.  In

the  said  suit  it  is  stated  that  T.S(M)143/15 was  dismissed

on  20.04.18. After  receipt  of  the  summon  of  the  suit  she

filed  the present  suit  for  restoration her  case.  Her proposed

husband  Pranjal   Pratim   Borah  never   disclosed  her  that

Chinmoy  had  ever   informed  him  regarding   dismissal  of

T.S(M)143/15. The marriage  card  does  not  bear  the  phone

number  of  her proposed  husband.  

16. She  denies  the  suggestion  that  she  has  not  stated

any  sufficient  reason  for  her  absence  in  case  no.  T.S (M)
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143/15. So, she   is not entitled  for  restoration  of  this  case.

She   denies   the   suggestion   that   her earlier  conducting

advocate never  told her  that  she  will  call  when  her presence

will  be  required  in  the  court. She  denies  the  suggestion

that  as   she  was  not  diligent  in  pursuing her  case,  as  she is

not  entitled  for  the  restoration  of  the  case.   

17.  Prior  to  filing  of  the divorce case,  she  visited  once

the  office  of her earlier  advocate. No application for  marriage

registration was  made. As per  service  rule  of  Central  Govt.

without furnishing certificate of marriage,  the  name of  spouse

may  not  be  entered  in  the  service  book. They proposed to

register  their  marriage  after  solemnization of  social marriage.

She  will  not   adduce   evidence   of   any   other   witnesses

including  her earlier advocate,  Ms. Arati   Sharma.           

  

18.  From the affidavit-in-evidence of the Opp. Party no. 1, Sri

Chinmoy  Phukan  as   DW.1,   it  is  revealed  that  his

wife(petitioner)  approach  before  this  Court with  this  instant

petition  on  totally  false  and  concocted  ground  and  also  by

suppressing  the  fact  of  filing of   Title  Suit  No. 33 of  2018

before  the  Court of  Civil  Judge,  Tinsukia wherein his  wife

(petitioner) on her  appearance  filed  written  statement. That

his  wife(petitioner)  was  partly  cross-examined  on 09.02.2017

and 01.04.17 in Title (M) No. 143 of 2015.  On 01.04.2017 during

the   cross-examination,   in   the   presence  of   his   wife

(petitioner)  the  record  was  once  again  sent  to  Mediation

Centre  and  the  learned  court  fixed  the  date  on  18.05.2017.

Thereafter,  the  case  was  fixed  on  13.06.2017, 17.07.2017,

18.08.2017  and  25.09.2017 for  report. The  court  fixed  the

date  on  14.11.2017  for  report/necessary order. Thereafter,

the  case  is  fixed  on  06.12.2017, 06.01.2018, 03.02.2018,

19.02.2018, 17.03.18 and  20.04.18 for  necessary  order.  The

order  sheets  reveals  that   except 06.01.2018  the  petitioner

was  absent  from 18.08.2017 to 20.04.2018. That on 26.04.2018

at  about 7 P.M he  called  in  his  mobile no. 84861-05733  as
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available in  the  invitation  card  from  his  mobile no. 80116-

13110 and  on  conversation,  he  could  learn  taht  the  said  Sri

Pranaj  Protim  Borah  occasionally  used  to  visit  their  house.

When  he  asked  Sri Pranaj  Protim  Borah as  to  why  he is

going to  marry  his  wife knowing  fully  well  that  it is  illegal,

upon  which  he  criminally  intimidated  him  and  disclosed  that

he   will  marry  her  at  any  cost.  On enquiry,  he  came  to

learn  that Sri Pranaj  Protim  Borah   has  been  maintaining

illicit  relationship  with  his  wife  ever  since  his  desertion  and

in  her  such  illegal  activities  his  mother  in  law  also  got

involved. 

19. That  on 27/04/2018  he filed  ejahar  being  Doomdooma

P.S  case  no. 107 of  2018 U/s.  120(b)/494/511/497/506  IPC

before  Officer   in   charge,   Doomdooma  PS   against   the

aforesaid  illegal  acts  of his wife (petitioner),  Sri  Pranjal  Protim

Borah,  and  other. 

20.  That as private  person without permission is  not allowed

to enter  the  Bhawan so  on 27/04/2018 at  about  9  A.M  he

through  ITBP S.I Khum Bang who was  at  entry gate  of  Chillarai

Bhawan  informed  the  management  of  Chillarai  Bhavan,  ARC,

Doomdooma  in  writing  regarding  the  aforesaid  illegal  acts.

On  the  same day  he  filed  Title  Suit  No, 33  of  2018  before

the  court  of  Civil  Judge,  Tinsukia and  the  process  server  of

the  court  went  to  ARC  campus  for  service  of  the  summon

upon the  ARC  Doomdooma. However, the  security  personnel

did  not  allow  the  process  server  to  enter  into  the  campus.

On  the  same  day  the  police  called his  wife ( petitioner),  her

family   members   in   the   police   station  in   course   of

investigation  of  the  ejahar  filed  by  him.

21. That the police  also  informed  to  the  ARC authorities

regarding  the  filing of  ejahar.  Later  on  it  is  learn  that  on

getting  the  information  of  the  aforesaid  facts,  the  ARC

authorities  cancelled  the allotment  of  marriage  hall,  removed
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the   pandal   constructed   thereon   for   solemnization   of

marriage  between  petitioner  and  Sri  Pranjal  Pratim  Borah

scheduled  to  be  held  on  28/04/2018.  His  wife who  is  a

central  government  employee  knowing  fully  well  that  the

proposed  marriage  with  Pranjal  Borah  is  illegal  even  then

she  attempted  for  entering  into  marriage  with  him.

 

22.   That  his  wife ( petitioner)  has  failed  to  explain  the

cause  of   her  absence  in   the  aforesaid  dates  and  no

sufficient  ground  has  been  shown  for  her  absence  and  as

such, the instant  petition  is  liable  to  be  rejected    for  the

lack  of  material  particulars  regarding  cause  of  absence.   It

is  mentioned  herein  that  in  course  of  her  cross-examination

she  filed  one  petition  duly  drafted  by  her  Advocate  for

withdrawal   of   the   case,  however,   the   same   was   not

accepted.  The   aforesaid   acts   and   conducts   of  his   wife

( petitioner)  clearly manifest  that  she  was  not  interested  for

further  proceeding  of  the  case.  When his  wife(petitioner)

attempted  for  solemnizing  marriage  with  Sri  Pranjal  Pratim

Borah  on  28/04/2018  then  Title  Suit  No. 33  of  2018  was

filed  for  judgment  and  decree  as :-

            a. For  Declaration  that  the  proposed  Second  Marriage

by  the  defendant  No. 1  with  the  defendant  No. 2  is  in

contravention  of  Hindu  Marriage Act, during  subsistence  of

valid  marriage  between  the  plaintiff and  defendant  No. 1.

            b.  For  Permanent  Injunction  restraining  the  defendant

No. 1  from  entering  into  second  marriage  with  defendant

No.  2  or   any   other  person   during   subsistence   of   valid

marriage  between  the  plaintiff  and  defendant  No. 1  and

further restraining  the  defendant  No. 3  from  allowing  the

defendant  Nos. 1  and  2  to  hold  the  said  illegal  marriage  in

the  Chilarai  Bhawan,  Doomdooma. 

23. That  the instant  petition  is  filed  by  his  wife  being

totally  vague,  groundless and  not  at  all  tenable  in  law  and

fact  is  liable  to  be  rejected.
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24. The  DW.1  has   stated  in his cross-examination that on

18.01.2019,  he  did  not  go  out  of  Tinsukia District  and  he

does  not remember,  whether  any  religious  function  was

held  in  his  home. He  did  not  go  out  of  Tinsukia  District  in

the  first  week of  March, 2019. On 24.04.2019  also  he  was

within  the  Tinsukia  District. He fell   sick in  the  first  week  of

May, 2019. He knows  the  English  language  very  well  and

understand  the  same. On  20.04.2018,   the  case of  divorce

was  dismissed. On 26.04.18,  he  came  to  know about   the

dismissal  of  the  said  divorce  case,  on  enquiry  from  his

conducting lawyer,  he  had   the  knowledge  of  each  and

every  date    of  the  said  divorce  case by  communicating  with

his  conducting  lawyer  and  also  by  receiving  of  messages  in

his  mobile. He  had personally  attended  the  court  on  each

and  every  dates  fixed  in  the   said  divorce  case. He  cannot

say  the  exact  date,  from  which  the  petitioner Monisha  Bora

Phukan  did  not  appear  in  the  said  divorce  case. He  does

not know  as  to  what  were  the  grounds  shown  by  the

petitioner Monisha  Bora  Phukan  for her  non-  appearance  in

the  said  divorce  case,  as  mentioned  in  the  present  case. He

has  filed  one  ejahar  against  Monisha  Bora  Phukan  for

entering  into  her  2nd marriage and  also  filed  one  case in  the

court regarding  the  fact  that  he  cannot reside  separately

from  Monisha  Bora  Phukan. Monisha  Bora  Phukan  has  not

entered  into  second  marriage  till   today. He  denies  the

suggestion  that whatever  statement  he has  made  in  his

evidence  in  affidavit  are  false. 

25. Both sides are heard. The Ld. Counsels for the both sides

have  argued  their  case  basing  upon  the  evidence  of  the

witnesses. 

26. Upon  hearing  both  sides  I  have  strolled  through  the

material on record. It is found in nutshell that the petitioner has

claimed that due to the fault  of  her previous advocate in not
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informing about the hearing her she could not take steps and

thus the case was dismissed for default. 

27. But in reply the respondent has vehemently objected to

the plea of the petitioner and submitted that the petitioner has

wilfully abstain from appearing before the court and knew the

fact of dismissal of the suit T.S (M) Case No. 143 of 2015. It is

pointed out that while she was preparing to marry another boy

then he lodged an FIR against the petitioner and then having no

alternative  she  has  appeared  before  this  court  to  restore  her

case.

28.  From the petition and the deposition of the petitioner it is

revealed that-  “the  Petitioner  in  the  T.S (M) Case No. 143 of

2015 had  already  appeared  for  her  cross-examination  on

09.02.2017  and  on  01.04.2017,  whereby  she  was  cross-

examined    at   length  with   the  order   of   further   cross

examination   being   reserved.  That   in   the   meantime   on

01.04.2017  the  case  was  referred  to  DLSA  for  mediation. In

the  mediation  the  Petitioner  appeared  before  the  Conciliator

on  one  occasion  as  instructed  by  her  previous  conducting

Advocate.  At  this  stage  the  Advocate  ensured  the  Petitioner

that  since  the  instant  case  is  a  Civil  Suit  as  such  she  will

not  be  required  to  appear  personally  anymore  and  will  be

informing  about  the  developments. That  on  24.04.2018  when

the   petitioner   enquired   to   her   advocate   about   the

development   of   the   case,   the   concerned   conducting

Advocate  informed  her  that  as  the  Petitioner did  not  contact

the  Advocate  in  between  as  such  the  case  is  finished  and

that  there  is  no  case  pending. The  Advocate  concerned  also

did   not   issue   any   notice   to   the   Petitioner   before

withdrawing  herself  as  an  conducting  Advocate  from  the

case. That  suddenly  on  28.04.2018  the  Petitioner  came  to

know  that   some  other   case    has   been  filed   by   the

Respondent  in  the  police  station  and  only  then  when  she

appointed  Sri  Brijesh  Mishra  as  her  Advocate  to  make  an
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enquiry  into  the  matter  she  came  to  know  that  the  present

case  was  dismissed  for  default of  her  own  and  also  that

her   previously   newly   appointed   Advocate   never   ever

appeared   in   the   case.  That   immediately   thereafter   the

Petitioner  has  obtained  the  copies  of  the  orders  passed  in

the  case  and  has  filed  the  present  petition  without  any

further  delay. That  the  Petitioner  was  bonafide  in  her  non-

appearance  and  had  never  any  malafide  intention for  her

non-appearance  and   was   prevented  with   sufficient   cause

having  misunderstood  the  version  of  her  advocate".

29. The  respondent  has  cross-examined  the  petitioner at

length  but  the  claim  of  the  misunderstanding  between  the

petitioner  and  her  previous  engaged  advocate  could  not  be

disproved.  The  petitioner  has  in  a  straightforward  manner

deposed about the cause of misunderstanding between her and

the engaged advocate. The respondent could not falsify about

the story adduced by the petitioner.

30.  It is apparent from the material on record i.e. T.S (M) No.

143 of 2015 that the case was dismissed for default on 20-4-18.

But the petitioner came to know about the dismissal of the suit

on 24-4-18. Hence to vacate the dismissal order the petitioner

has filed the instant Misc. case on 08-5-18.

31. The petitioner has given the detail  reasoning as to how

she came to know about the dismissal of the case. In this regard

the  respondent  cross-examined  the  petitioner  but  could  not

create  any  suspicion  or  doubt  about  the  statement  of  the

petitioner.  The  application  under  Order  IX  Rule  9  read  with

section  151  CPC  was  supported  with  the  affidavit  of the

appellant.

32. The  reasons  cited  by  the  petitioner  in  the  application

cannot said to be false, concocted or an afterthought. It is settled

law  that  the  word  "sufficient  cause"  should  receive  liberal
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construction  so  as  to  advance  substantial  justice  when  no

negligence or inaction or want of bonafide is imputed to a party.

In the present case, application under Order IX Rule 9 read with

section 151 CPC supported with by an affidavit of the petitioner

does  not  show  that  there  was  any  negligence  on  her  part.

Application is moved within 30 days after coming to know that

T.S (M) No. 143 of 2015 has been dismissed for non-appearance.

Further the ends of justice would be met if the matter is heard

and decided on merits.

33.  In  view of  the above discussion,  the application of  the

petitioner under Order IX Rule 9 CPC R/W 151 CPC is allowed,

subject to payment of costs of Rs. 5000/- to be paid   to the DLSA

Tinsukia. The suit is restored to its original number. Costs be paid

on or before 5.09.19.

34.  Both the parties are directed to appear in the T.S (M) No.

143 of 2015 on 5.09.19.

35.  The Bench Assistant is directed to put up the T.S (M) No.

143 of 2015 on 05.09.19 and attach a copy of this judgment with

the T.S (M) No. 143 of 2015. 

36.   The suit is disposed of on contested without cost. 

37.  Given under my hand and seal of this Court on this the

22nd day of August, 2019.  

 

Dictated and corrected by me.

      ( A. Hakim )                     ( A.  Hakim)
        Addl. District Judge-2                  Addl. District Judge-2
                   Tinsukia.                                             Tinsukia

Transcribed  by:

    P.D Phukan(Steno)


