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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                G.R. Case No. 2284/17

PRC. No. 439/18

          Under Section 279/338/427 of the Indian Penal 

           The State of Assam..........................................Complainant

                                      -Versus-

Sri Dipak Saha Bhowmick................................Accused person.

Appearance :-

             Smti Jamila Khatun,

             Ld. Addl. Public Prosecutor............................For the State

             Sri A. C. Borah & T. Chakraborty    

             Ld. Advocate...............................................For the accused

 

Evidence recorded on         : 17.12.18, 07.03.19, 10.04.19, 
   23.05.19, 25.06.19.

          Date of Argument              : 13-08-2019.

          Date of Judgment              : 27-08-2019.
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                                               J   U  D  G  M  E  N  T

1. The  prosecution  case  in  brief  is  that  Ejahar  was

lodged by the informant Smti Anuska Bose on 04-11-2017 before O/C

Tinsukia Sadar P.S. alleging inter-alia that on 03-11-2017  at about 1.40

p.m while her mother Smti Swapna Bose was going from the Tinkonia

side towards her workplace situated at New Tinsukia Railway Station

by walking, a Yamaha motorcycle bearing registration no. AS-23N-1792

came in a rash and negligence manner and dashed her mother near

Tinkonia Namghar.  As a result she sustained grievous injury.  Hence,

she filed the ejahar.

2. On  receiving  the  Ejahar,  the  Officer-In-Charge  of

Tinsukia P.S registered a case vide Tinsukia P.S. Case No. 1368/17 u/s

279/338 of IPC. The police investigated the case and filed charge-sheet

against the accused Sri Dipak Saha Bhomick u/s 279/338/427 of the

Indian Penal Code. Summons was served upon the accused person. On

appearance  of  the  accused  person  copy  was  furnished  and  the

particulars  of  offence  u/s  279/338/427  of  IPC  was  read  over  and

explained to the accused person, to which he pleaded not guilty and

claimed to be tried. 

 3. The prosecution examined 9 (Nine) Pws. including

the I.O..  The defence was  of  total  denial.  Heard the argument  and

perused the evidence on record carefully.

Point for determination

  4. The  following  points  are  considered  for

determination of this case:

i) Whether the accused person on 03-11-2017

at about 1.40 p.m  drove the Yamaha Motor
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cycle  bearing  Regn.  No.  AS-23N-1792 near

Tinkonia  Namghar  in  a  rash  and  negligent

manner endangering human life  so as likely

to cause injury or death and thereby liable to

be punished for offence u/s 279 I.P.C ?

ii) Whether  the  accused  person  on  on  03-11-

2017  at about 1.40 p.m  drove the Yamaha

Motor cycle bearing Regn. No. AS- 23N- 1792

in a rash and negligent manner and thereby

caused grevious hurt  to  the mother  of  the

informant  Smti  Swapna  Bose  and  also

caused  damage  to  his  motorbike   thereby

liable to be punished for offence u/s 338/427

I.P.C.?

Discussions, Decisions And Reasons Thereof

           5.  The prosecution adduced the following evidence for

establishing their case:   

  6. PW-1 the informant Smti Anushka Bose deposed in

her evidence that on 03.11.17 in between 1.30 pm to 2.00 pm her

mother was hit by a one bike from opposite direction near Tinkunia

while she was going towards  her office situated at Old Railway Station

RMS. As a result she became senseless. The informant was informaned

over phone by one person named Shri Biswajit Chakraborty about the

occurrence  and  initially  her  mother  was  shifted  to  City  Hospital,

Tinsukia but as there was no doctor available, as such she was taken

to the chamber of Dr. Bhattacharjee of Na-pukhuri and from there she

was shifted to Sankardev Hospital, Dibrugarh for better treatment. The

informant lodged an ejahar on the next day and came to  know from

the police that Dipak Saha had hit her mother with his bike bearing

Regd. No. 1792. Ext.1 is the ejahar and Ext.1(1) is her signature.
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7. Pw.2, the victim Smti Swapna Bose deposed in her

evidence that on 03.11.17 at about 1.15 pm, while she was going from

congress colony, Tinsukia towards her office situated at Old Tinsukia

Railway Station Postal Department (RMS) on foot, she was hit by a bike

from her front side near Naamghar, Tinkunia .As a result she became

senseless. When she regained her sense she found herself in the City

Hospital, Tinsukia and she sustained injury on her head and blood was

oozing from her nose. She also sustained injury in her head, hands and

legs. As doctor was not available at City Hospital so she was taken to

the  Chamber  of  Dr.  Bhattacharjee  at  Na-pukhuri.  After  taking

treatment  she was taken to Shankardev Hospital  at  Dibrugarh.  She

was  admitted  in  the  said  hospital  for  about  one  week.  She  was

admitted at ICU during her treatment. 

8. Pw.3 Sri  Subhash Sarkar deposed in his evidence

that  on the day of occurrence in between 12.00 p.m. to 1.00 pm he

was standing near a jewellery shop situated at A.T. road, Tinsukia. At

that time a bike came in high speed from the side of Sivbari road and

knocked one lady who was coming in the extreme side of the road. At

that time the said motorcycle was driven by the accused person. After

the accident the lady was brought to the nearby Maa Jewellery shop by

the  public  and  later  on  she  was  taken  to  the  hospital.  The

motorcyclist/accused  was  fell  down  there.  Police  recorded  his

statement. 

9. PW.4  Sri  Shyamol  Sarkar  and  PW5  Sri  Arun  Dev

both  deposed in their evidence tha on the day of incident they were at

their  jewellery  shop  situated  at  Tinkunia,  At  about  1.30  p.m.,  they

heard one sound at A.T. road and when they came out from his shop

they saw that one lady was brought to the nearby shop as she had met

with  an  accident  caused  by  motorcycle.  Thereafter,  the  lady  was

shifted to hospital. Later on, he heard that  as the motorcyclist was

coming from Shivbari road and the lady was going to cross the road at

that time the accident took place. 
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10. Pw.6 Sri Biswajit Mazumder is a seizure witness. He

deposed in his evidence that after one or two days of lodging ejahar by

the  complainant,  he  along  with  Nilakhi  Das  and  the  complainant

Anuska Bose went to Tinsukia PS and there he saw that police had

seized one Yamaha R-15 motorcycle (black in colour) involved in the

accident in his presence. Ext.2 is the seizure list and Ext.2(1) is his

signature. He came to know from police that at the time of accident

the bike was driven by Dipak Saha Bhowmik. 

11. Pw.7 Smti Nilakhi Das is also a seizure list witness.

She deposed in her evidence that she along with complainant Anuska

Bose and Biswajit Mazumder went to Tinsukia PS for lodging ejahar in

connection with the accident. Police showed them one motorcycle in

damaged condition and told them that the said bike was driven by one

Dipak Saha. Police seized the said motorcycle in her presence along

with  the  documents.  Ext.2  is  the  seizure  list  and  Ext.2(2)  is  her

signature. 

12. Pw.8 Sri Raja Bhowal is another seizure list witness

who  deposed  in  his  evidence  that  on  04.11.17  Sri  Rajat  Dutta

requested him to accompany him to Tinsukia PS for submitting some

documents of his bike. Police seized those documents in his presence.

Ext.2 is the seizure list and Ext.2(3) is his signature.

13. Pw.9, the Investigating Officer of the case SI Amiyo

Kr. Pait deposed in his evidence that on 03.11.2017 at about 2.00 pm,

the  traffic  Inspector  received  information  over  phone  from  one

unknown person that a motor accident has occurred near Shivbari road

on  NH-37.  The  said  information  was  entered  into  GD Entry  by  the

appeal inspector vide Tinsukia PS GDE No. 50/17 dtd. 03.11.17 . Ext.3

is  the  extract  certifide  copy  of  the  said  GD  Entry.  Ext.3(1)  is  the

signature of the I/c Traffic Branch.  After arriving at the PO with the
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rider party, he saw Yamaha motorcycle bearing Regd. No. AS-23N-1792

lying by the side of the road. In the meantime the person injured in the

said accident was shifted to tinsukia Civil Hospital. The rider of the bike

was slightly injured in the accident and he disclosed his name as Dipak

Saha Bhowmik. He shifted him to Tinsukia Civil Hospital. He inspected

the PO and drew up the sketch map of the PO. Ext.4 is the sketch map

and  Ext.4(1)  is  his  signature.  He  recorded  the  statement  of  the

witnesses  at  the  PO.  Since  a  large  gathering  of  people  and unruly

situation had occurred at the PO, he brought the said motorcycle to the

PS and thereafter seized the said motorcycle in presence of witnesses.

Ext.2 is the seizure list and Ext.2(4) is his signature. He examined the

seizure witnesses. On the next day, i.e. 04.11.17 the daughter of the

victim namely Smti  Anuska Bose lodged written FIR  in the Tinsukia

Traffic Branch. The said FIR was entered into Tinsukia PS Traffic Branch

GDE No. 84 dtd. 04.11.17 by the Traffic Inspector and the said FIR was

forwarded  to  the  O/c,  Tinsukia  PS  for  registering  a  case  and

accordingly  Tinsukia  PS  Case  No.  1368/17  u/s  279/338  IPC  was

registered by the O/c, Tinsukia PS and he was entrusted to continue

with the investigation of the case. Ext.1 is the said FIR. Ext.1(2) is the

signature of the Traffic Inspector Abdul Hannan with his endorsement

and Ext.1(3) is the signature of Inspector Puna Gogoi, the then O/c of

Tinsukia PS with his endorsement. He recorded the statement of the

complainant at the PS. On 06.11.17, the rider of the motorcycle Dipak

Saha Bhowmik appeared before him at Tinsukia Traffic Branch  and

after interrogation, he arrested him in this case. After MVI examination

of the vehicle, he collected the MVI report. Ext.5 is the MVI report. On

14.12.17 he recorded her statement of  the victim Swapna Bose. On

transfer, he handed over the case diary to the O/c of Tinsukia PS on

14.12.17. Later on, the case was endorsed by the O/c to SI Puronjoy

Borah for further investigation, who collected the medical report of the

victim Smti Swapna Bose from Srimanta Sankardev Hospital, Dibrugarh

and submitted CS against the accused Sri  Dipak Saha Bhowmik u/s
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279/238/427 IPC. Ext.6 is the medical report. Ext.7 is the charge sheet,

Ext.7(1) is the signature of SI Puronjoy Borah which he knew. 

14. Heard  Learned  Counsel  for  the  accused  and

Learned  Addl  P.P.  Perused  the  evidence  on  record.  I  find  that   to

constitute  the  offence  u/s  279  IPC  the  essential  ingredients  are  (i)

driving of a vehicle or riding on a public way, (ii) such driving or riding

must be so rash and negligent as to endanger human life. But in the

present case in hand, I find that the prosecution failed to prove that

the accused was driving the vehicle in a rash and negligent manner as

none  of  the  PWs  stated  the  same.  There  are  many  contradictions

which  creates  doubts  in  the  mind.  PW9  Sri  Amiyo  Kr.Pait  is  the

investigating  officer  of  the  case  and  he  deposed  with  regard  to

investigation  carried  out  by  him  in  his  official  capacity.  PW1  Smt.

Anuska  Bose  is  the  informant  of  the  case  and  she  is  the  hearsay

witness.  She did not see the occurrence  herself.  PW2 Smt. Swapna

Bose is the victim of the case.  This witness is silent with regard to rash

and negligent driving by the accused person.  PW3 Sri Subhash Sarkar

is an eye witness of the case and though he deposed in his chief that

at  the  time  of  accident  the  bike  was  in  high  speed,  in  his  cross

examination he deposed that he could not see the speed of the bike.

This  creates  a doubt  regarding the fact  as  to  whether the accused

person was actually driving the motorcycle at a high speed or not. 

 Moreover it  is held in the case of Beda Kanta Phukan

Vs State of Assam in 1992 CrLJ 1197 (Gau) that the mere fact that

the accused was driving the vehicle at  high speed may not  attract

provisions of section 279 IPC.

 In the present case in hand, I find that the prosecution

failed to prove that the accused was driving the vehicle at the time of

occurrence. 

  

15.   The  Hon’ble  Supreme  Court  in  State  of

Karnataka  vs  Satish;  (1998)  8  SCC  493,  held  that  the
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burden  lies  on  the  prosecution  to  bring  record  on

material  to establish the negligence or rash driving. In

absence of  any  material  on record,  no  presumption of

“rashness” or “negligence” can be drawn by invoking the

maxim “Res ipsa loquitor” to held the accused guilty.  

16. Without going into the circumstances at the time of

the accident and only considering the speed, it cannot be decided the

rashness and negligence of the accused in a case.  PW4 Sri Shyamol

Sarkar and PW5 Sri Arun Dey are hearsay witnesses and they could not

say who was driving the bike at the time of accident and for whose

fault the accident took place.  But PW4 Shri Shyamol Sarkar deposed in

his chief that he heard that the motorcyclist was coming from Shivbari

Road and the lady was going to cross the road and at that time the

accident took place. PW6 Sri Biswajit Mazumder, PW7 Sri Nilakhi Das,

PW8 Sri Raja Bhowel are seizure list witnesses and they could not say

from their personal knowledge as to how the accident took place.  All

these prosecution witnesses are silent in their evidence with regard to

rash and negligent driving by the accused persons.

17. Considering the above facts and reasons, I find that

the  prosecution  has  failed  to  prove  the  offences  punishable  u/s

279/338/427 IPC against the accused Sri Dipak Saha Bhomick beyond

all reasonable doubt. Accordingly, the accused Sri Dipak Saha Bhomick

is acquitted on benefit of doubt and I exonerate the accused person

from the offences punishable u/s 279/338/427 of IPC, setting him at

liberty forthwith. The seized vehicle had been already returned to the

registered owner. The bail bond shall stand cancelled after six months.
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   18. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 27th

day of August, 2019.

Dictated and corrected by me.

       (Audri Bhattacharyya)                             (Audri Bhattacharyya)
      Chief judicial Magistrate,                            Chief Judicial Magistrate,

   Tinsukia.                                                      Tinsukia. 
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APPENDIX

PROSECUTION WITNESSES

P.W1- Smti Anushka Bose,

P.W2- Smti Swapna Bose,

P.W3- Sri Subhash Sarkar,

P.W4- Sri Shyamol Sarkar,

P.W5- Sri Arun Dev,

P.W6- Sri Biswajit Mazumder,

P.W7- Sri Nilakhi Das,

P.W8- Sri Raja Bhowal,

P.W9- SI Amiyo Kr. Pait, I.O.

PROSECUTION EXHIBITS  :

Ext.1- Ejahar,

Ext.2- Seizure list,

Ext.3- Extract copy of GDE No. 50/17 dtd. 03.11.2017.

Ext.4- Sketch map,

Ext.5- MVI report,

Ext.6- Neurosurgical injury report,

Ext.7- Charge sheet.

             

                (Audri Bhattacharyya)           
 Chief Judicial Magistrate,

Tinsukia. 


