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DISTRICT: TINSUKIA

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE , TINSUKIA

MAINTENANCE CASE NO: 30(M)/2018

U/S 125 Cr.P.C.

PETITIONER: Smti Chumki Das( Shil)

VERSUS

OPPOSITE PARTY: Subal  Das

PRESENT: SMT. A. BHATTACHARYYA, CHIEF JUDICIAL MAGISTRATE, 

TINSUKIA

ADVOCATE FOR THE PETITIONER       : Sri S. Bhattacharjee

ADVOCATE FOR THE OPPOSITE PARTY : None.

EVIDENCE RECORDED ON   : 28-06-2019

HEARING ON : 14-08-2019

JUDGMENT DELIVERED ON  : 21.08.19. 
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J  U  D  G  M  E  N  T

1.  This ex parte judgment arises out of  an application filed

under Section 125 of the Code of Criminal Procedure by the Petitioner

namely Smti Chumki Das(Shil) praying to issue direction to the opposite

party  Shri  Subal  Das  to  pay  maintenance  at  the  rate  of  Rs.25,000/-

(Rupees twenty five thousand) per month to the petitioner and her minor

son and Rs. 10,000/- as cost of the suit.

2.   The case of the petitioner as projected in the application

in brief is that the petitioner is a legally married wife of the opposite

party  and  their  marriage  was  solemnized  as  per  the  Hindu  rites  and

rituals on 10th March, 2010. Out of their wedlock one male child born on

13.02.2011 namely, Master Vivek Das. Immediately after one month of

their  marriage  the  opposite  party  started  abusing  the  petitioner  with

slang language and assaulted the petitioner and forced her to meet the

demand of  money,  Gold jewellary  and Motor  cycle etc,  etc.  It  is  also

alleged by the petitioner that the opposite party is a chronic drunkard

and  he  used  to  take  liquor  and  other  intoxicants  every  day  and  the

opposite always assaulted the petitioner on trivial matters. Moreover, the

life of the petitioner and her minor child was not at all secured  and so

the petitioner with the consent of her husband and in laws sent her minor

son namely Master Vivek Das in the year 2014 to her parents’ house for

his better life and study.

      3.  It is also submitted in the said petition that  near about

eight  months  ago,  the  opposite  party  brought  the  petitioner  to  her

parents’ house and asked her stay for one week and assured her that he

would  come  and  take  her  back  after  one  week.  But  till  the  date  of

institution of the present case,  the opposite party did not turn up. Inspite

of several  request and approach by the petitioner and her family,  the

opposite  party  did  not  come to  take  her  back.  The  petitioner  in  her

petition also submitted that the opposite party Sri Subal Das is a sound

business  man having manufacturer  and wholesaler  of  trunks which is
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situated at K.P Road, Sivasagar and also owns a garage under name and

style M/s Maa Diesel pump and tea stall which is situated at Najira Bali

Ghat. His monthly income is approx fifty to sixty thousand per month as

reported by the opposite party to the petitioner. On the other hand the

petitioner is a housewife and she does not have any independent source

of income to maintain herself and her minor son. It is therefore prayed to

grant  maintenance  at  the  rate  of  Rs.25,000/-  (Rupees  twenty  five

thousand)  per  month  to  the  petitioner  and  her  minor  son  and  Rs.

10,000/- as cost of the suit.

4.  Thereafter notice was issued to the opposite party to

make  his  appearance  and  reply  to  the  contentions  of  the  petitioner,

which  was  properly  served  upon  the  opposite  party.  Though  after

receiving of the notice, the Ld. Counsel for the opposite party made his

appearance seeking time for filing written statement but there after the

opposite party never came in the picture. Hence, the case proceeded in

the absence of the opposite party and without its written statement in

the record. During the course of the trial, petitioner side had examined

herself as a witness. Heard argument from the side of the petitioners.

POINTS FOR DETERMINATION

i. Whether  the first  party  is  the legally married wife  of  the

opposite party?

ii. Whether  the  petitioner  refused  to  live  with  the  opposite

party without a sufficient reason?

iii. Whether  the  opposite  party  being  the  husband  of  the

petitioner neglected or refused to maintain the petitioner? 

iv. Whether the petitioner unable to maintain herself?

v.  Whether the opposite  party  has sufficient  means to pay

maintenance to the petitioner?

vi. Whether the first party is entitled to any maintenance and if
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so, what should be the quantum of maintenance?

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

Point No. (i) : Whether the first party is the legally

married wife of the opposite party?

5.   PW1- Smti Chumki Das submitted in her evidence on

affidavit that she  is a legally married wife of the opposite party and their

marriage was solemnized as per the Hindu rites and rituals on 10 th March,

2010.  Out of their wedlock one male child  born on 13.02.2011 namely,

Master Vivek Das.

  6.  The evidence of the petitioner remained unrebutted and

Opposite party never came before the Court challenging the marriage.

Hence it  is  held that the first  party is the legally married wife of the

opposite party.

Point No. (ii)   Whether the petitioner refused to live with the opposite

party without a sufficient reason?

.     “  Section 125 (4) of the Cr.P.C. reads as follows - No wife shall be

entitled to receive an allowance from her husband under this section

if she is living an adultery, or if, without any sufficient reason, she

refuses to live with her husband, or if they are living separately by

mutual consent."

7.  In the present case the opposite party did not make his

appearance to raise this issue. Moreover in her petition, the petitioner

stated that the opposite party used to harassed and torture the petitioner

both mentally and physically. The Petitioner in her petition also stated

that the Opposite Party neglected her to get her day to day required

articles  and  use  extremely  filthy  language  against  her.  Even  in  the

evidence-in-affidavit filed by the Petitioner, the petitioner has stated the
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same regarding causing of mental physical torture .

Sec. 125 of the Cr.P.C. is a piece of benevolent legislation

and has been enacted for a specific purpose. The purpose of Sec.125

CrPC is to prevent vagrancy and destitution. It  is true that if  the wife

leaves separately from the husband without any just reason, she is not

entitled to get maintenance under the law. It is also at the same time

true that the wife has a right to live with the husband with that amount

of decency and dignity which prevails in her class or to which, a woman

of her class is entitled. As the opposite party did not make his presence

to contravene the statement of the petitioner, so from the evidence of

the petitioner it appears that there is sufficient ground for the petitioner

to refuse to live with the husband  

8.  Hence, the bar u/s 125 (4) Cr.P.C. is not attracted in the

case in hand and as such and hence it is decided that the petitioner did

not refused to live with the opposite party without a sufficient reason.

Point No. (iii)   Whether the opposite party being the 

husband of the petitioner neglected or refused to      

maintain the petitioner? 

9.   Section  125  in  the  Criminal  Procedure  Code,  1973,

reads:

“125. (1) If any person having sufficient means neglects or refuses

to maintain—

(a) his wife, unable to maintain herself, or,……………………..

10.  A neglect or refusal to maintain may be by words or by

conduct.  It  may be express  or  implied.  An inference  as to  neglect  or

refusal to maintain may also be gathered from the circumstances of a

particular case. A situation may arise in which it is no longer possible for

the wife to continue to live in her husband’s house with dignity, prestige

and self-respect. Such situation may also arise in different circumstances,

like physical assault or torture to the wife or creating a situation in the
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family which makes it unbearable for her to live with dignity etc. Such

circumstances may also be sufficient to draw an inference as to neglect

or refusal to maintain. 

11.  Now on coming to the main point as to whether the

wife is neglected to be maintained by the husband or not, in the petition

the petitioner stated that after the birth of the child the opposite party

also did not perform the duty of husband and never arranged the basic

needs required for survival of a human being. The opposite party did not

provide any maintenance to them. It is also submitted by the  petitioner

that   near  about  eight  months  ago,  the  opposite  party  brought  the

petitioner to her parents’ house and asked her stay for one week and

assured her that he would come and take her back after one week.  But

till the date of institution of the present case,  the opposite party did not

turn up. Inspite of several request and approach by the petitioner and her

family, the opposite party did not come to take her back.

12.  In Rajathi  vs.  C.  Ganesan,  AIR  1999  sc  2374,

Hon’ble Supreme Court held that “Section 125 is enacted on the premise

that it is the obligation of the husband to maintain his wife, children and

parents. It will, therefore, be for him to show that he has no sufficient

means to discharge his obligation and that he did not neglect or refuse to

maintain them or any one of them.” 

13.  The stand of  Petitioner have remained intact as the

Opposite Party failed to contest the case and as such on the face of

unrebutted evidences of the Petitioner, it can be said that the opposite

party refused and neglected to maintain the petitioner i.e. his wife and

the minor daughter born out of their marriage. 

14.  So, this point is decided accordingly that the opposite

party  being  the  husband  of  the  petitioner  neglected  and  refused  to

maintain the petitioner and her minor son.

Point No. (iv)   Whether the petitioner is unable to    

maintain herself? 
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15.    Section  125  in  the  Criminal  Procedure  Code,  1973,

reads:

“  125. (1) If any person having sufficient means neglects or

refuses to maintain—

(a)  his wife, unable to maintain herself, or,……………………..

16.   Under  Sec.  125  Cr.P.C.,  a  wife  is  entitled  to

maintenance from her husband only when it is shown that she is unable

to maintain herself. In the present case the petitioner in her petition u/s

125  Cr.P.C.  as  well  as  in  her  evidence  submitted  that  she  is  facing

problem to upkeep her daily life as well as to provide proper nutrition and

education to her child. 

17.  From the evidence of the Petitioner it appears that she

has no source of income and she has to maintain herself and her  child.

As the opposite party did not make his appearance to contravene the

statement of  the petitioner,  so from the evidence of  the petitioner  it

appears  that  the  Petitioner  is  unable  to  maintain  herself.  Hence,  this

issue is  decided accordingly  that  the petitioner  is  unable  to  maintain

herself.

Point No. (v)   Whether the opposite party has sufficient     

means to pay maintenance to the petitioner?

18.  An order u/s 125 Cr.P.C. can be made only if a person

has “sufficient means” to provide maintenance.  Therefore,  the wife is

always required to lead some evidence to show that her husband has

sufficient  means  to  provide  maintenance  to  her.  There  is  no  dispute

about  the  proposition  that  the  onus  to  show  that  the  husband  has

sufficient means is on the wife. But the onus to show that no sufficient

means are there is on the part of the husband. Besides, what is the exact

earning of the husband is within the special knowledge of the husband.

The  wife  cannot  be  compelled  to  prove  the  income  of  her  husband

precisely and beyond reasonable doubt.
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19.  The expression "means" in Section 125 of  the Code

does not signify only the visible income, such as, real property or regular

source of income or a definite employment. A person who is able-bodied

and who does not suffer from any physical or mental incapacity can be

considered as a person who has the capacity to earn sufficient income

because his physical and mental capacity provide him the capacity to

earn.

20.   In 1999 (1)GLT ,168,  Pradip Das vs.  Joba Rani

Das, the Hon'ble Gauhati High Court held that: “even an able -bodied

husband having no income cannot be divested of the responsibility to

maintain his wife. So the above law puts more pressure on the husband

as  regards  to  maintaining  his  wife  even  if  he  has  no  expressed

permanent way of income”. 

21.  Therefore, even if a person who has no definite source

of income or a regular source of income, cannot escape his liability to

pay maintenance. It cannot be contended, even for a moment, that the

person who is not earning or who is not sufficiently earning, cannot be

fastened  with  the  liability  for  providing  maintenance  to  his  wife  or

children.  He is  liable  to  pay reasonable  maintenance to  the wife  and

children so as to see that they can make their both ends meet.

22.  Stating in her petition, the petitioner projected that the

opposite  party  Sri  Subal  Das  is  a  sound  business  man  having

manufacturer  and wholesaler  of  trunks which is  situated at  K.P Road,

Sivasagar and also owns a garage under name and style M/s Maa Diesel

pump and tea stall  which is situated at Najira Bali Ghat.  His monthly

income is approx fifty to sixty thousand per month as reported by the

opposite party to the petitioner.

23.  Going through the evidence on record, it is true that

the petitioner  failed to produce any document before the court to show

the  income of  her  husband  but  it  is  also  to  be  taken  into  note  that

sometime it may not be possible to procure such document to support

her claim. It can be assumed in all cases that the wife might have some
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positive inference about the monthly income of the husband as she had

spend sometime in the house of her husband. 

24.   Be  that  as  it  may  but  the  fact  remains  that  the

Opposite Party is an able bodied man and there is no evidence led to

show that he has any physical or mental infirmity. That apart, it has also

appeared from the evidence on record that the Opposite Party is a man

of good health capable to working and earning. Therefore, it  must be

held that the opposite party has “sufficient means” to support his wife.

This point is accordingly decided accordingly that the opposite party has

sufficient means to pay maintenance to the petitioner.

Point No. (vi)    Whether the first party is entitled to 

any maintenance and if so, what should be the 

quantum of maintenance?

              From the above observations, and after deciding all the six

points of determination, this court therefore, hold that the petitioner is

entitled to maintenance in this proceeding toward the petitioner and her

child (minor son) from the Opposite Party.

25.  While deciding the quantum of maintenance, there are

several aspects which the court has to give an eye such as: 

i. The earnings of the opposite party. 

ii. The amount which the opposite party can pay as maintenance.

iii. The  amount  which  would  be  sufficient  for  the  petitioner  as

maintenance.

iv. The status and standard of living of both the parties. 

v. The basic needs and requirements for living. 

vi. The other liabilities on the part of the petitioner. 

vii. The other liabilities on the part of the opposite party.

viii. Independent  source  of  earnings  of  the  person  entitled  to

maintenance and its quantum. 

ix. Inflationary  trends  prevalent  in  the market  and the value of

rupee. 

x. The amount of vagrancy and destitution suffered by the person
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entitled to maintenance. 

xi. Enormous rise in the cost of living. 

26.  The petitioner did not  produce any  documents with

regard to expenses incurred by her in education of her child.

27.  Hence in deciding the quantum of maintenance this

Court has considered some of the vital points which has emerged from

the evidence like the income of the Opposite Party, no income of the

Petitioner,  maintenance  of  her  minor  child  etc.   this  court  is  of  the

opinion that an amount of Rs. 7,000/-(Rupees Seven Thousand only) to

the petitioner as monthly maintenance  and another Rs. 5,000/- (Rupees

five Thousand only)  as  monthly maintenance of  the minor son of  the

petitioner will be reasonable. Thus, the Opposite Party is ordered to pay

Rs. 12,000/- (Rupees Twelve thousand only in total) to the petitioner as

monthly maintenance of her as well as of her minor son.

O R D E R

28.  Considering all  the above factors and in view of the

discussions made hereinabove, I do hereby order that the Opposite Party

shall pay a monthly maintenance allowance of Rs. 7,000/- (Rupees Seven

Thousand only)  to  the petitioner  as  monthly  maintenance  of  her  and

another  Rs.  5,000/-  (Rupees  Five  Thousand  only)  as  monthly

maintenance of the minor child of the petitioner. Thus, the Opposite Party

is  ordered  to  pay  Rs.  12,000/-  (Rupees  Twelve  thousand only)  to  the

petitioner as monthly maintenance of her as well  as of her minor son

from date of filling of the petition. 

The  ex-party  Judgment/final  order  is  delivered  and

pronounced in the open Court, today, the  21st    day of August, 2019

under my hand and seal of this Court.

(A. Bhattacharyya, AJS)

Chief Judicial Magistrate

Tinsukia. 


