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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Revision Case No. 21 (2) of 2019

Smti Archana Borpujari,

W/o- Sri Ajit Borpujari

D/o- Sri Amulya Sharma

R/o- Borguri, Near Petrol Pump

P.S. and Dist.- Tinsukia (Assam) ....................... Petitioner

-Versus -

 Sri Ajit Borpujari

S/o-  Lt. Biren Borpujari

R/o- Borguri, Near Petrol Pump

P.S. and Dist.- Tinsukia (Assam)    ................. Respondent

 Appearance: 

U. Verma & M. Kurmi,

Advocates      ........................ For the Petitioner 
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A. K. Choubey,

Advocate        ..................... For the Respondent

Date of Argument:   19/08/2019

Date of Judgment:    27/08/2019

 J   U   D   G   M   E   N   T

1.        This revision petition is directed against the order dated

29/05/2019,  passed by the Ld.  Judicial  Magistrate First  Class,

Tinsukia in Maintenance Case No. 51M of 2017. By the impugned

order, the Ld. trial court rejected the prayer of the petitioner to

issue a Distress Warrant for recovery of the maintenance. 

FACTS OF THE CASE

2.  The  Ld.  trial  court  directed  the  respondent  to  pay  a

maintenance amount of Rs. 5,000/- per month in total to the

petitioner.  The  respondent  failed  to  pay  the  money.  On

11/03/2019,  the  present  petitioner  filed  a  prayer  before  the

court  below to issue a Distress Warrant for realization of  the

maintenance amount. The court below allowed the prayer and

the petitioner  was directed to issue a notice to the opposite

party to that effect.  Thereafter,  on 26/04/2019, the petitioner

filed a petition numbered as 1500, whereby the petitioner made

a prayer before the court below for issuing a distress warrant for

realization  of  the  maintenance  money.  Again  the  trial  court

posted the case on 28/05/2019 for hearing upon the opposite

party. Thereafter, on 28/05/2019, the petitioner filed a petition

numbered as 1873, asking for  a  direction to the Manager of
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State Bank of India, Tinsukia Branch for deducting the arrear

maintenance amount from the Bank account of the respondent.

Thereafter, on 29/05/2019, the Ld. trial court has held that since

the notices were not issued pursuant to its earlier order, both

the  petitions  No.  1500  and  1873  were  rejected.  On  being

aggrieved by the aforesaid order, the present revision petition

has been filed.  

POINT FOR DETERMINATION

3.   The only point for determination in this revision petition

is as to whether the Ld. trial court has erred, while passing the

impugned order? 

DECISION AND REASONS THEREOF

4.       At  the outset,  I  would like to  make it  clear  that for

recovery  of  arrear  maintenance  amount,  no  prior  notice  is

required  to  be  given  to  a  person.  The  Code  of  Criminal

Procedure  has  appropriate  provision  for  recovery  of  arrear

maintenance amount and the court is duty bound to recovery

the money from the person. 

5.  Section 125 (3) mandates that if any person fails without

sufficient cause to comply with the order to make payment, the

Magistrate may for every breach of order, issue a warrant for

levying the amount due in the manner provided for levying fines

and may sentence such person to suffer imprisonment of one

month, or until payment if sooner made. 

6.  Here in the case before me, the petitioner prayed before

the court below to issue a warrant for levying the maintenance

amount. So, at this stage, it is the solemn duty of the court to

issue such a warrant.  It  is  a settled principle of law that the

purpose for maintenance to wife, children and parents u/s 125
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Cr.PC is to prevent vagrancy and destitution and is a means of

social  justice.  It  is  also  a  settled  principle  of  law  that  the

procedure u/s 125 Cr.P.C is a beneficial legislation and a court in

exercising  power  u/s  125 Cr.P.C  is  duty  bound  to  satisfy  the

requirements of law in its true spirit. 

7. Therefore, I am of the considered opinion that the Ld. trial

court  had  erred  while  issuing  a  notice  in  the  matter  of  the

prayer  for  issuing  of  a  warrant  for  levying  the  arrear

maintenance amount. 

   O R D E R

8. In  the result,  the impugned order  is  set  aside and the

revision  petition  is  allowed.  The  Ld.  First  Class  Magistrate  is

directed  to  issue  a  warrant  for  recovery  of  the  maintenance

amount. Send down a copy of this judgment along with the LCR.

    Given under my hand and seal of this Court on this

27th day of August, 2019.

          (P.J. Saikia)

          Sessions Judge

                    Tinsukia 

Dictated & corrected by me.  

             Sessions Judge       

      Tinsukia


