
IN THE COURT OF THE DISTRICT JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

District Judge, 

Tinsukia

Misc Appeal Case No. 03 of 2017

Sri Manoj Deori,

S/o- Sri Tileswar Deori

R/o-  Udal Nagar, Chapakhowa

P.O & P.S.-  Sadiya

Dist. Tinsukia, Assam  .......................... Appellant

-Versus -

 Sri Nitul Kalita,

S/o-   Bhuban Chandra Kalita

R/o- Sripuria, 

P.O-  Sripuria

P.S &  District- Tinsukia, Assam...................   Respondent



 Appearance: 

U. Verma, & N.K. Yadav,

Advocates   ........................ For the Appellant

S. Nag & Ankita Baroi,

Advocates        ..................... For the Respondent

Date of Argument:   17/07/2019

Date of Judgment:    22/08/2019

 J   U   D   G   M   E   N   T

 FACTS OF THE CASE

1. The respondent filed a money suit being Money Suit No.

04/2014 in the Court of the Ld. Civil Judge, Tinsukia against the

present appellant and two others for recovery of an amount of

Rs.  4,46,080/-.  The  suit  was  decreed  exparte  against  the

appellant and other defendants vide order dated 30/03/2016.

2.  In  the  last   part  of  May,  2014,  the  mother  of  the

appellant had received a notice from the court  and then the

appellant came to know that the respondent filed a suit against

him and two other  persons.  At  that  time,  the mother  of  the

appellant was unwell and he was looking after her and that is

the  reason  why,  the  appellant  wanted  to  settle  the  matter

outside  the  court.  It  is  also  stated  that  the  respondent  had

taken his signature on some papers, towards settlement of the



dispute. After a few months, the appellant and the respondent

had gone to court at Tinsukia to have a settlement and at the

behest of a lawyer, the appellant had put some signatures in

some papers. The appellant was under the impression that the

dispute with the respondent was being settled. The appellant

even  paid  a  cash  amount  of  Rs.  20,000/-  to  the  respondent

towards part-payment of the total money. 

3. In  the mean time, the mother  of  the appellant  had to

undergo  surgical  operation  and  after  that  her  condition

deteriorated. The appellant could not leave her alone and he

could not manage time for settlement of the dispute with the

respondent. Inspite of all these, on 17/07/2015, the mother of

the appellant died. 

4.  In  the  month  of  September  2016,  the  appellant  was

again  served  with  notice,  whereby  he  was  asked  to  pay  an

amount of Rs. 4,46,080/- along with interest @ 12% per annum.

Thereafter,  the  appellant  contacted  his  lawyer  and  procured

copies of the judgment and other documents on 07/10/2016. 

5.  By that time, long civil vacation due to Durga Puja came

in and since 08/10/2016 to 17/10/2016, the Court was closed.

On 19/10/2016, the appellant came to know that the suit filed

by the respondent was decreed exparte, because of  his non-

appearance. 

6. Now,  the  appellant  has  stated  that  in  the  written

statement, which has been purported to have filed by him have

admitted many things,  which  he never  instructed his  lawyer.

The appellant has stated that his non-appearance in the court

was not intentional, but because of the fault of his lawyer. With

the aforesaid facts, the appellant filed a petition under Order 9

Rule 13 of the C.P.C., praying for setting aside the decree. 



7.  The Ld. trial court dismissed the petition under Order 9 Rule

13 of the C.P.C. Hence, this appeal has been filed. Along with this

appeal, a petition u/s 5 of the Limitation Act is also filed. 

POINT FOR DETERMINATION

8. The  only  point  for  determination  in  this  appeal  is  as  to

whether  the  Ld.  trial  court  was  right  in  dismissing  the  petition

under Order 9 Rule 13 of the C.P.C.?  

   DECISION AND REASONS THEREOF

9.  The  appellant  herein  filed  two petitions  before  the court

below. One was u/s 5 of the Limitation Act and another was under

Order  9  Rule  13  of  the  C.P.C.  The  impugned  order  dated

14/06/2017,  whereby the petition under Order 9 Rule  13 of  the

C.P.C. was rejected by the Ld. trial court is silent about the fate of

the petition u/s 5 of the Limitation Act. The impugned order dated

14/06/2017 does  not  disclose  whether  the  petition u/s  5  of  the

Limitation Act was rejected or allowed. 

10.  Regarding the petition under Order 9 Rule 13 of the C.P.C.,

the  Ld.  trial  court  had  relied  upon  a  decision  of  the  Hon'ble

Supreme  Court,  that  was  delivered  in  Parimal  Vs.  Veena  @

Bharti reported in (2011) 3 SCC 545. In that case, the Hon'ble

Supreme Court has explained the meaning of the phrase "sufficient

cause". The Hon'ble Supreme Court has held that sufficient cause

means that the party had not acted in a negligent manner or there

was  a  want  of  bonafide  on  his  part  in  view  of  the  facts  and

circumstances  of  the  case  or  the  party  cannot  alleged to  have

been  not  acting  diligently  or  remaining  inactive.  So  far  as  the

reasoning given in the matter of the prayer under Order 9 Rule 13

of the C.P.C., I have some reservations. Therefore, I find that this

appeal deserves to be allowed. 



       O R D E R

11. In  the  result,  the  appeal  is  allowed.  The  impugned  order

dated 14/06/2017 is  set aside.  The Ld.  trial  court  is  directed to

dispose  of  the  petition  u/s  5  of  the  Limitation  Act  first  and

thereafter, the court shall decide afresh the petition under Order 9

Rule 13 of the C.P.C. Send down a copy of this judgment along with

the LCR. 

    Given under my hand and seal of this Court on this 22nd

day of August, 2019.

          (P.J. Saikia)

          District Judge

                    Tinsukia 

Dictated & corrected by me.  

             District Judge       

      Tinsukia


