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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Sessions Case No. 9 (T) of 2018

          U/s 302 of the Indian Penal Code 

The State of Assam .......................... Complainant.

-Versus -

 1. Sri Gopi Binjia @ Bindia ,

S/o-  Lt. Sukra Binjia

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam 

2. Sri Mahesh Bhumij, 

S/o- Sri Jiten Bhumij

 R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma
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District- Tinsukia, Assam

3. Sri Ram Mura,

S/o- Sri Sukna Mura

 R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

4. Sri Nirmal Garh,

S/o- Sri Suklal Garh

 R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

5. Sri Khalindra Bhowmij,

S/o- Sri Bimal Bhowmij

 R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

6. Sri Baisaku Garh,

S/o- Sri Kimon Garh

 R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam
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7.  Sri Ajay Karmakar,

S/o- Sri Chotu Karmakar

 R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

8. Sri Julum Mura,

S/o- Sri Sukhlal Mura

 R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

9. Sri Babul Mura,

S/o- Lt. Sunu Mura

 R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

10. Sri Tufan Mura,

S/o- Lt. Sunu Mura

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

11. Sri Gopi Khariya,
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S/o- Lt. Sukuru Khariya

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

12. Sri Sanjib Bhowmij,

S/o- Sri Chaitu Bhowmij

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

13. Sri Goutam Bindia,

S/o- Lt. Sukra Bindia

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

14. Sri Ramesh Rajput,

S/o- Sri Mohan Rajput

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

15.  Smti Rina Garh,

W/o- Sri Lakhiram Garh
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R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

16. Smti Binti Bindiya,

W/o- Sri Jiten Bindia

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

17.  Smti Sukurmoni Mura,

W/o- Sri Arun Mura

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

18. Smti Krishna Bindiya,

W/o- Sri Shankar Bindia

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

19. Smti Tanuja Tanti,

W/o- Sri Birsa Tanti

R/o- Hansara T.E. Line No. 10
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P.S-  Doomdooma

District- Tinsukia, Assam

20. Smti Malti Bindia,

W/o- Sri Rajesh Bindia

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

21. Smti Tina Mura,

W/o- Sri Durga Mura

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

22. Smti Mangli Bindia,

W/o- Sri Lahara Bindia

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

23. Smti Pono Mura,

W/o- Lt. Samaru Mura

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma
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District- Tinsukia, Assam

24. Smti. Arti Garh,

W/o- Sri Mohan Garh

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

25. Smti Laxmi Tanti,

W/o- Sri Durga Tanti

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

26. Smti Phulko Bishnu,

W/o- Sri Rabi Mura

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

27. Smti Niha Bhowmij,

W/o- Sri Raju Bhowmij

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam
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28. Smti Anu Mura,

W/o- Sri Ajit Mura

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

29. Smti Mangli Mura,

W/o- Sri Derga Mura

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam

30. Smti Sabitri Sibu,

W/o- Sri Pratap Karmakar

R/o- Hansara T.E. Line No. 10

P.S-  Doomdooma

District- Tinsukia, Assam   .......................... Accuseds.

 Appearance: 

Sri A.K. Choubey,

Public Prosecutor   ......................... For the State 

Damayanti Gogoi,

Advocate              ..................... For the accuseds-

         Gopi Bindia and Goutam Bindia
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Naresh Prasad and S. Chutia, 

Advocates  ----- For the accuseds- 

     Sri  Mahesh Bhumij,  Sri  Ram  

Mura,  Sri  Nirmal  Garh,  Sri  

Khalindra Bhowmij, Sri Baisaku

Garh,  Sri  Ajay Karmakar,  Sri  

Julum Mura,  Sri  Babul  Mura,  

Sri Tufan Mura, Sri Gopi 

Khariya,  Sri  Sanjib  Bhowmij,  

Sri Ramesh Rajput,  Smti Rina 

Garh, Smti Binti Bindiya, Smti 

Sukurmoni Mura, Smti Krishna 

Bindiya,  Smti  Tanuja  Tanti,  

Smti  Malti  Bindia,  Smti  Tina  

Mura, Smti Mangli Bindia, Smti

Pono  Mura,  Smti.  Arti  Garh,  

Smti Laxmi Tanti, Smti Phulko 

Bishnu,  Smti  Niha  Bhowmij,  

Smti  Anu Mura,  Smti  Mangli  

Mura, Smti Sabitri Sibu

Date of Argument:   29/07/2019

Date of Judgment:    30/08/2019

 J   U   D   G   M   E   N   T

1.        The case against the accuseds Sri Gopi Binjia @ Bindia,

Sri  Mahesh  Bhumij,  Sri  Ram  Mura,  Sri  Nirmal  Garh,  Sri

Khalindra Bhowmij,  Sri  Baisaku Garh,  Sri  Ajay Karmakar,  Sri

Julum Mura, Sri Babul Mura, Sri Tufan Mura, Sri Gopi Khariya,
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Sri  Sanjib  Bhowmij,  Sri  Goutam Bindia,  Sri  Ramesh  Rajput,

Smti Rina Garh, Smti Binti Bindiya, Smti Sukurmoni Mura, Smti

Krishna Bindiya, Smti Tanuja Tanti, Smti Malti Bindia, Smti Tina

Mura,  Smti  Mangli  Bindia,  Smti  Pono Mura,  Smti.  Arti  Garh,

Smti Laxmi Tanti, Smti Phulko Bishnu, Smti  Niha  Bhowmij,

Smti Anu Mura, Smti Mangli Mura and Smti Sabitri Sibu was

committed  for  trial  by  the  Ld.  Additional  Chief  Judicial

Magistrate, Tinsukia  on 15/12/2017. 

 PROSECUTION CASE

2.  On  15/08/2017,  at  about  11  pm,  the  accused  Gopi

Bindia @ Binjia led a mob to the house of Dilip Kishan.  They

suspected that  Dilip  Kishan and his wife Sivaratri  Karmakar

were  practicing  witchcraft  in  the  village.  The  mob  forcibly

dragged out Dilip KIshan and Sivaratri Karmakar and lynched

them. On the next day, i.e on 16/08/2017, Debaru Mura had

lodged an ejahar before police, alleging the aforesaid fact and

also  claimed that  Dilip  Kishan  and Sivaratri  Karmakar  were

killed near his house. 

3.  During the period of investigation, the dead bodies of

Dilip  Kishan  and Sivaratri  Karmakar  were  subjected  to  post

mortem examination.  On  examination  of  the  dead  body  of

Dilip Kishan, Doctor found the following:- 

"Average built of a male, 55 years of age with multiple

injuries. Rigor mortis present. 

Injuries:-

1. Lacerated injury on right forehead 5cm x 4cm x 1cm. 

2. Lacerated injury on left chin including left eye 4cm x

4cm x 1cm.
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3.  Closed  fracture  of  left  humerus  in  the  lower  end,

multiple bruises over the body. 

Rest of the organs were healthy." 

4.   The Doctor opined that the death of Dilip Kishan was

due to shock and haemorrhage as a result of injury sustained,

which were ante mortem and homicidal in nature. 

5.  On the same day, the post mortem examination was

done upon the dead body of Sivaratri Karmakar. The Doctor's

report goes like this:-

"Average  built  of  a  female,  about  40  years  of  age,

wearing a green salwar. Rigor mortis present. 

Injuries:-

1.  Lacerated injury on face 6cm x 4cm including the

forehead, eyes and nose.

2. Multiple bruises over the body i.e chest,  abdomen,

hands and legs. 

Other organs were healthy." 

6.  In her case also, the Doctor opined that the death of

Sivaratri Karmakar was due to shock and haemorrhage as a

result  of  injury  sustained,  which  were  ante  mortem  and

homicidal in nature.

7. At  the  time  of  investigation,  four  witnesses  namely

Debaru Mura, Robi Mura, Sushma Kishan and Sri Bijay Kharia

@  Bikash  Sukru  were  examined  u/s  164  Cr.PC.  It  may  be

stated that Sushma Kishan is the daughter of the deceased

couple. 
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8.  On conclusion of investigation, police filed the charge

sheet against 30 (thirty) number of persons, alleging that they

had committed murder of Dilip Kishan and Sivaratri Karmakar.

All  the accuseds pleaded not  guilty  to  the said charge and

hence the trial. 

POINT FOR DETERMINATION

9.   The only point for determination in this trial, is as to

whether  the accuseds Sri  Gopi  Binjia  @ Bindia,  Sri  Mahesh

Bhumij, Sri Ram Mura, Sri Nirmal Garh, Sri Khalindra Bhowmij,

Sri Baisaku Garh, Sri Ajay Karmakar, Sri Julum Mura, Sri Babul

Mura, Sri Tufan Mura, Sri Gopi Khariya, Sri Sanjib Bhowmij, Sri

Goutam Bindia, Sri Ramesh Rajput,  Smti Rina Garh, Smti Binti

Bindiya,  Smti  Sukurmoni  Mura,  Smti  Krishna  Bindiya,  Smti

Tanuja Tanti,  Smti Malti  Bindia, Smti  Tina Mura, Smti  Mangli

Bindia, Smti Pono Mura, Smti. Arti Garh, Smti Laxmi Tanti, Smti

Phulko  Bishnu,  Smti  Niha  Bhowmij,  Smti  Anu  Mura,  Smti

Mangli Mura and Smti Sabitri Sibu had committed murder of

Dilip Kishan and Sivaratri Karmakar?

DECISION AND REASONS THEREOF

10.          During the trial of the case, the prosecution side has

examined as many as thirteen witnesses including the Police

Investigating Officer and the Doctor, who had performed the

post  mortem  examination  upon  the  dead  bodies  of  the

deceased persons.  The  defence  plea  is  total  denial  and  no

evidence has been adduced by the accused. I have carefully

gone through the prosecution evidences. 

11.  Here in this case, the death of the  Dilip Kishan and

Sivaratri Karmakar, because of the aforesaid injuries, has not

been disputed by the accuseds. The Doctor, who has proved
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the post mortem report of those two deceased persons has

not  been  cross  examined  by  the  Ld.  defence  counsel.

Therefore, it is proved beyond all reasonable doubts that Dilip

Kishan and Sivaratri  Karmakar had died after sustaining the

aforementioned injuries. 

12.  Now, the point for consideration is as to whether the

accuseds  had  caused  those  injuries  to  Dilip  Kishan  and

Sivaratri Karmakar. 

13.  In  this  case,  except  Sushma  Kishan  and  Protap

Karmakar, there are no other eye witnesses to the occurrence.

Therefore,  I  shall  take up their  evidences first.  The witness

Sushma Kishan is aged about 9 years. She has stated in her

evidence that on the day of occurrence, at about 10 /11 pm,

she  and  her  parents  were  sleeping  inside  the  house,  after

having dinner. Sushma Kishan has stated that at that point of

time, Goutam Bindia, Gopi Bindia and some other persons had

come to her house and asked her mother from outside to open

the door. She has stated that when her mother was opening

the door, she was standing behind her. According to Sushma

Kishan, when her mother came out of the house, Gopi Bindia

and Goutam Bindia and some other persons hit her mother

with the blunt side of dao. Sushma Kishan has stated that at

that point, her father came out of the room and Gopi Bindia,

Goutam Bindia and some other  persons gave blows to him

with the said dao.  She has further stated that those persons

also beat her father with sticks. Sushma Kishan has disclosed

that  her  mother  and  father  were  dragged  to  the  house  of

Debaru Mura. She further stated that she was also dragged

out from the house and brought to the house of Debaru Mura.

Sushma Kishan has stated that many people including Gopi
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Bindia and Goutam Bindia started to assault her parents. She

has claimed that the entire incident took place infront of her

eyes. Sushma Kishan has stated that her parents died after

they were assaulted by those persons.  She has stated that

the  entire  incident  took  place  in  the  light  of  electric  bulb.

Sushma  Kishan  has  lastly  stated  that  at  the  time  of

occurrence,  Gopi  Kharia,  Tufan Mura,  Baisaku Gorh,  Mohesh

Bhumij, Sanjib Bhumij, Ram Mura, Julum Mura, Ajay Karmakar,

Nirmal  Garh,  Babul  Mura,  Ramesh Rajput,  Khalindra Bhumij,

Krishna Bindiya, Malti Bindia, Neha Bhumij, Sukurmoni Mura,

Mongli  Mura,  Aroti  Garh,  Laxmi  Tanti,  Phulko  Bishnu,  Geeta

Garh,  Mangli  Bindia,  Anu  Mura  and  Puno  Mura  were  also

present at the place of occurrence. She has stated that they

were also participating in the aforesaid occurrence. 

14.  The  witness  Pratap  Karmakar  is  a  relative  of  the

informant Debaru Mura. He is also a relative of the deceased

persons. He has stated in his evidence that Dilip Kishan and

his wife Sivaratri Karmakar were his paternal uncle and aunt.

He has stated that on the day of occurrence at about 9 /10

pm, while he was sleeping in his house, he was awaken by his

wife, who told him that Dilip Kishan and Sivaratri  Karmakar

were apprehended by the villagers and they were taken to the

house of Debaru Mura.  Pratap Karmakar has stated that he

immediately went there with his wife and saw that Gopi Bindia

and  Goutam Bindia  were  beating  Dilip  Kishan  and  his  wife

Sivaratri  Karmakar.  According  to  Pratap  Karmakar,  when he

arrived there, both Dilip Kishan and Sivaratri Karmakar were

dead.  He has stated that a lot of people were present there

and except Gopi and Goutam, the others were just watching.

He has stated that he did not ask anyone as to why Goutam

and Gopi  were beating Dilip  Kishan and Sivaratri  Karmakar.
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Because,  all  the  persons  present  there  were  holding  with

sharp weapons in their hands. According to Protap Karmakar,

he and his wife immediately returned home, as their children

were sleeping in the house.  He has stated that the deceased

persons  were  killed  on  the  accusation  that  they  were

practicing witchcraft. 

15.  Now, I shall take up the evidence of Debaru Mura. He is

the informant of this case. He has stated in his evidence that

at  the  relevant  time  of  occurrence,  he  was  sleeping  in  his

house.  He has stated that his son Bikash Mura woke him up

and told him that a murder had taken place in the football

field. Debaru Mura has stated that he immediately went out of

the house and saw that two dead bodies were lying near his

shop. According to Debaru Mura, he immediately informed the

tea  garden  manager.  Debaru  Mura  further  stated  that  the

aforesaid two persons were murdered on the accusation that

they were practicing witchcraft.   He has stated that on the

next  day,  he  had  lodged  an  ejahar  before  police.  He  has

proved his statement that was recorded u/s 164 Cr.PC, which

is marked as Ext.  2.  Debaru Mura has disclosed that police

seized 13 numbers of bamboo sticks, which were found lying

by the side of the dead bodies. 

16.  The witness Langi Karmakar is the sister in law of the

deceased Sivaratri Karmakar. She has stated in her evidence

that on the day of occurrence, at about 9 /10 pm, she was in

her house.  She has stated that the accuseds Gopi Bindia and

Goutam had committed murder of Dilip Kishan and Sivaratri

Karmakar.  According to Langi  Karmakar,  she came to know

about the occurrence on the next morning. 
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 17.  The witness Robi Mura is a hearsay witness. His house

is situated at a distance of about 3 kilometer from the house

of  the  deceaseds.   He  has  stated  that  although  the  dead

bodies  of  the  deceased  were  kept  infront  of  the  house  of

Debaru Mura, he did not go there. 

18.  The witness Jeki  Kishan is  the son of  the deceaseds

Dilip Kishan and Sivaratri Karmakar. He resided at Daidam T.E.;

whereas, his parents resided in Hansara T.E. Jeki Kishan has

stated that on the next day of the day of occurrence, when he

had gone to the office of Hansara T.E., his friend told him that

his  parents  were  murdered on  the  previous  night.   He  has

stated that he was also told that the accuseds of this case had

committed murder of his parents, on an accusation that they

were practicing witchcraft. According to Jeki Kishan, his sister

Sushma Kishan was staying with his parents at the relevant

time of  occurrence.   He  has  stated  that  his  sister  Sushma

Kishan is about 10 years old at the time of occurrence. Jeki

Kishan has disclosed that at the relevant time of occurrence, a

girl named Bulu was also residing with his parents.  He has

stated that the girl named Bulu is the daughter of the elder

brother of his mother. Jeki Kishan further disclosed that he had

asked his sister Sushma Kishan as to how the occurrence took

place  and  she  reportedly  told  him  that  the  accuseds  had

dragged  out  her  parents  and  beat  them.  Quoting  Sushma

Kishan, Jeki Kishan has stated that his parents were taken to

Line no. 10, where the mob killed them. 

19.  The witness Bijay Khariya @ Bikash Sukru resides at a

place, which is situated at a distance of about 2 km from the

house of the deceaseds.  He has stated that on 15/08/2017, at

night, Gopi and Goutam had come to his house and told him
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that they had apprehended the witchcrafts and killed them.

Bijay Kharia has disclosed that Gopi Bindia asked him to come

to the place of occurrence and accordingly, he went there and

saw the dead bodies of both the deceased persons. 

20.  The witness Bijoy Gorh knows the deceased persons

and the accuseds.   He has stated in  his  evidence that  the

deceased  persons  were  his  neighbours.  According  to  Bijoy

Gorh, he was sleeping in his house at the time of occurrence

and on the next morning only, he came to know that the dead

bodies of the deceased persons were lying infront of the house

of Debaru Mura. He has stated that he went there and saw the

dead bodies. 

21.  The witness Munu Gorh has stated that the distance

between her house and that of the deceaseds is about 150

feet.  She  has  stated  in  her  evidence  that  at  the  time  of

occurrence, she was sleeping in the house and she heard that

someone was  shouting  at  her  at  midnight.  Munu Gorh  has

stated that she immediately woke up from bed and went out

of  the  house,  but  outside  of  the  house,  she  could  not  see

anyone. According to her, next morning Gopi Bindia came to

her house and called her to the house of Debaru Mura. She

further stated that she went to the house of Debaru Mura and

saw the dead bodies of Dilip Kishan and Sivaratri Karmakar,

which were lying infront of the house of Debaru Mura. 

22.  The witness Sujit Deb is a News reporter. He does not

know  the  complainant;  nor  does  he  know  the  deceased

persons. Sujit Deb also does not know the accused persons.

He has stated in his evidence that on the next day of the day

of occurrence, he came to know about the incident. He also

came to know that on an accusation of practicing witchcraft,
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two  persons  were  murdered  at  Hansara  T.E.  Sujit  Deb  has

stated  that  after  hearing  about  the  News  and  in  order  to

collect News for Television, he went to the place of occurrence

with Ajoy Thakur and saw that the dead bodies were lying on

the ground.  He has stated that he video-graphed the dead

bodies and interviewed one person.  According to Sujit  Deb,

police had seized the video from him. 

23.  The witness Ajoy Kr. Thakur is also a News reporter. His

evidence is similar to that of Sujit Deb. 

24.  The  last  witness  to  be  examined  in  this  case  is

Jyotishman Neog, the Investigating Officer of this case. 

25.  Here  in  this  case,  all  the  witnesses  have  been

extensively cross examined by the Ld. defence counsel. 

26.  The  witness  Sushma  Kishan  has  stated  before  the

defence counsel that one girl named Bulu was also staying in

her house at the relevant time of occurrence. She has also

stated that the witness Jeki Kishan is her brother from the first

wife of her father. Sushma Kishan has stated that when Jeki

Kishan had come to her house after the occurrence, she did

not talk to him. She has stated that her maternal aunt tutored

her as to how she should give statement to police. Sushma

Kishan has stated that when her statement was recorded by

police, her maternal aunt was standing by her side and police

also simultaneously recording the statement of her maternal

aunt. She has also disclosed that her maternal aunt, i.e the

mother of the aforementioned Bulu brought her to the court

for giving statement u/s 164 Cr.PC. Sushma Kishan has stated

that  after  two  days  of  the  incident,  her  statement  was

recorded in the court and on both occasions, she was staying
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in her house of her maternal aunt. She has stated that on both

those days, her maternal aunt taught her what to speak in the

court. Sushma Kishan has also stated that as per the tutoring

given to her by her maternal aunt, she gave the statement u/s

164 Cr.P.C.  She has disclosed that at the time of occurrence,

about 300 /400 people gathered at the place of occurrence.

Sushma Kishan has stated that some of the villages had taken

her to the house of Debaru Mura and at that time, she had

seen that  the people  were assaulting her  parents.  She has

disclosed that  the place,  where her parents  were assaulted

was lit by electricity light. 

27.  The witness Pratap Karmakar did not state before the

police that when he had reached the place of occurrence, he

had seen that Gopi Bindia and Goutam Bindia were beating

Dilip Kishan and his wife Sivaratri Karmakar and at that time,

they were already dead, but still,  the aforesaid two persons

were beating the deceased persons. However, the aforesaid

fact has been confronted to Pratap Karmakar. He has stated

that at the time of occurrence, he was sleeping in his house

and the accused Goutam and Gopi informed the Tea Garden

Manager that two persons have been killed. Pratap Karmakar

has stated that the actual occurrence took place in an open

field, which is at a distance of about one and half kilometer

from his house. 

28.  I have already stated herein before that Debaru Mura,

Langi Karmakar, Robi Mura, Jeki Kishan, Bijay Kharia @ Bikash

Sukru, Bijay Gorh, Munu Gorh, Sujit Deb and Ajoy Thakur all

are  hearsay  witnesses.  Therefore,  I  am  of  the  considered

opinion that their cross examination does not deserve to be

discussed in an elaborate manner. 
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29.  The witness Debaru Mura has stated that police had

seized  13  number  of  bamboo  sticks  from  the  place  of

occurrence. There is no cross examination on that point. The

witness Jeki Kishan also stated before the prosecution counsel

that  police  had  seized  one  bunch  of  bamboo  stick  in  his

presence. On this point also, there is no cross examination.

The rest of the cross examination portion of the evidence of

Jeki Kishan contains some suggestions only. They were denied

by the witness. 

30.  On scrupulous perusal  of  the prosecution evidence, I

find  that  the  evidence  of  the  so  called  eye  witness  Pratap

Karmakar is infested with serious contradictions. His evidence

failed to inspire confidence.

31.  But,  so  far  as  the  evidence  of  Sushma  Kishan  is

concerned, I am of the considered opinion that her evidence

inspired confidence. She is aged about 9 years old and she

has been extensively cross examined by the accuseds. I have

no hesitation to hold that her cross examination is an unequal

duel between a rustic and astute lawyer. She has reiterated in

her  cross  examination  that  she  had seen that  people  were

assaulting her parents. In her examination- in-chief, Sushma

Kishan has stated that Gopi Bindia, Goutam Bindia and some

other  persons  had  caused  injuries  to  her  parents  with  the

blunt side of dao and they were dragged out from the house. 

32. Sushma Kishan has stated that some people including

Gopi and Goutam had assaulted her parents and she had seen

the incident with her own eyes. During cross examination, that

part of the evidence has not been challenged.

33. No doubt,  prudence  demands that  the  evidence  of  a

child  witness  must  be  evaluated  carefully  and  with  greater
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circumspect,  because the child  witness is  susceptible  to  be

swayed by what  others  tell  him and he is  an easy prey to

tutoring. However, that does not mean that the Court has to

begin with the presumption that the child witness is untruthful

and unreliable.

34.  In Prakash & Anr.  v.  State of  Madhya Pradesh,

(1992) 4 SCC 225, the fourteen year old minor was the brother

of the deceased. The minor Ajay Singh was stated as an eye

witness to the crime. The Trial Court discarded the evidence of

the minor Ajay Singh, being influenced by the fact that he was

of  tender of  age and that  he was likely  to  be tutored.  The

Supreme Court did not accept this reasoning of the Trial Court.

The Supreme Court observed:

―11. ...  ...  In discarding the evidence of the brother of the

deceased namely Ajay Singh the learned Additional Sessions

Judge was  influenced by  the  tender  age  of  Ajay  (about  14

years) and was of the view that he was likely to be tutored. We

do not think that a boy of about 14 years of age cannot give a

proper  account  of  the  murder  of  his  brother  if  he  has  an

occasion to witness the same and simply because the witness

was a boy of 14 years it will not be proper to assume that he is

likely to be tutored.

35.  In  State  of Madhya Pradesh v.  Ramesh & Anr.,

2011 (3) Scale 619, the daughter of the deceased, aged about

eight years, was a witness to the crime. On the basis of the

statement  of  the  child  witness,  the  two  accuseds  were

convicted under Section 302 IPC. Accused no.2 was convicted

with  the aid  of Section  120B IPC.  The  High Court,  however,

reversed the said judgment and acquitted the accused on the

premise that the eye witness PW-1 was a child witness and

https://indiankanoon.org/doc/1964540/
https://indiankanoon.org/doc/1897847/
https://indiankanoon.org/doc/1560742/
https://indiankanoon.org/doc/1088258/
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was, therefore, disbelieved. The Supreme Court reversed the

decision of the High Court and restored the conviction of the

accused. On the aspect of admissibility of the evidence of a

child witness,  the Supreme Court  referred to several  earlier

decisions.  The  relevant  passage  from  this  decision  of  the

Supreme Court is reproduced herein below:

―6. In Rameshwar S/o Kalyan Singh v. The State of Rajasthan,

AIR 1952 SC 54, this Court examined the provisions of Section

5 of Indian Oaths Act, 1873 and Section 118 of Evidence Act,

1872  and  held  that  every  witness  is  competent  to  depose

unless  the  court  considers  that  he  is  prevented  from

understanding the question put to him, or from giving rational

answers by reason of tender age, extreme old age, disease

whether of body or mind or any other cause of the same kind.

There is always competency in fact unless the Court considers

otherwise.

36. In  Ramesh  &  Anr  (supra) the  Court  further  held  as

under:

―.....It is desirable that Judges and magistrates should always

record  their  opinion  that  the  child  understands  the duty  of

speaking the truth and state why they think that, otherwise

the credibility  of  the witness  may be seriously  affected,  so

much so, that in some cases it may be necessary to reject the

evidence  altogether.  But  whether  the  Magistrate  or  Judge

really was of that opinion can, I think, be gathered from the

circumstances when there is no formal certificate...

37.  In  my  considered  opinion,  the  evidence  of  Sushma

Kishan has inspired confidence to the effect that  it was Gopi

Bindia and Goutam Bindia, who had taken part in the incident,

that caused death of Dilip Kishan and Sivaratri Karmakar. Her

https://indiankanoon.org/doc/371095/
https://indiankanoon.org/doc/1109814/
https://indiankanoon.org/doc/1109814/
https://indiankanoon.org/doc/744105/
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evidence that  the two accuseds had beaten her  parents  to

death in front of her eyes has not been challenged during her

cross examination.  Under the circumstances,  I  find that the

offence of  murder of  Dilip  Kishan and Sivaratri  Karmakar is

proved beyond all reasonable doubt against the accuseds Gopi

Bindia and Goutam Bindia only. The evidence, however, failed

to prove the offence against the other accuseds. 

   O R D E R

38. In  the  result,  the  accuseds  Gopi  Bindia  and  Goutam

Bindia are found guilty of committing murder of Dilip Kishan

and Sivaratri  Karmakar.  Accordingly,  they  are  convicted  u/s

302 of the Indian Penal Code. The other accuseds namely Sri

Mahesh Bhumij, Sri Ram Mura, Sri Nirmal Garh, Sri Khalindra

Bhowmij, Sri Baisaku Garh, Sri Ajay Karmakar, Sri Julum Mura,

Sri  Babul  Mura,  Sri  Tufan Mura,  Sri  Gopi  Khariya,  Sri  Sanjib

Bhowmij,  Sri  Ramesh  Rajput,   Smti  Rina  Garh,  Smti  Binti

Bindiya, Smti Sukurmoni Mura, Smti Krishna Bindiya,Smti

Tanuja Tanti,  Smti Malti  Bindia, Smti  Tina Mura, Smti  Mangli

Bindia, Smti Pono Mura, Smti. Arti Garh, Smti Laxmi Tanti, Smti

Phulko  Bishnu,  Smti  Niha  Bhowmij,  Smti  Anu  Mura,  Smti

Mangli  Mura and Smti  Sabitri  Sibu are found not guilty and

accordingly they are acquitted from this case. 

S E N T E N C E

39.  Killing on an accusation of  practicing witchcraft  is  a

social menace in our society. Many innocent people have lost

their  lives  on  such  accusations.  Therefore,  persons  found

committing  murder   in  such  circumstances  deserve  to  be

adequately  dealt  with  under  the  law.  I  do  not  find  any

mitigating circumstances in favour of the convicts Gopi Bindia
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and Goutam Bindia. Aggravating circumstances galore against

them.  I  have  heard  both  the  convicts  in  the  matter  of

sentence. 

40.  The convict Gopi Bindia has stated that he is married

and  has  children.  He  has  further  stated  that  his  wife  is  a

permanent  worker  in  the  tea  garden.  Similarly,  the  convict

Goutam Bindia has stated that he has his wife and children

and his wife is also a permanent employee of the tea garden. 

41.  The  Ld.  Public  Prosecutor  has  submitted  that  no

separate  sentence  hearing  is  necessary,  as  he  would  not

object to whatever the convicts have stated. The Ld. Public

Prosecutor  has  submitted  that  sentence  may  be  awarded

today itself. 

42.  I have given my anxious consideration to the matter.

There  is  no  doubt  that  this  case  does  not  fall  within  the

category  of  "rarest  of  the  rarest"  case.  Considering  these

facts,  I  hereby sentence both the convicts  Gopi  Bindia  and

Goutam  Bindia  to  undergo  Rigorous  Imprisonment  for  Life.

Both  the  convicts  are  also  sentenced  to  pay  a  fine  of  Rs.

25,000/-  (Rupees  Twenty  Five  Thousand  Only)  each  and  in

default of payment of the fine, both the convicts shall undergo

further Imprisonment of 6 (six) months. 

C O M P E N S A T I O N

43.   Nowadays law has mandated that victim of a crime

must be compensated in monetary terms. Here in this case,

Sushma Kishan has lost her parents, because of the offence

committed  by  the  convicts.  Therefore,  I  hereby  direct  the

District  Legal  Service  Authority,  Tinsukia  to  pay  a

compensation  of  Rs.  1,00,000/-  (Rupees  One  Lakh)  only  to
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Sushma Kishan. Presently, the victim is a minor. Therefore, an

amount of Rs. 50,000/-  (Rupees Fifty Thousand Only) out of

the aforesaid Rs. 1,00,000/- shall be immediately given to her

guardian and that money shall be fixed deposited in the name

of  Sushma Kishan,  till  she  attains  majority.  Thereafter,  the

remaining  amount  of  Rs.  50,000/-  (Rupees  Fifty  Thousand

Only) shall be given to the guardian of Sushma Kishan. 

44.  I  hope,  the sentence and the compensated awarded

would be sufficient to reach the ends of justice. 

45.  A free copy of the judgment be given to the convicts

immediately. Another copy of the judgment shall be forwarded

to  the  Ld.  Deputy  Commissioner,  Tinsukia,  under  the  the

provision of section 365 of the Cr.PC. A copy of the judgment

shall also be forwarded to the District Legal Service Authority,

Tinsukia.  

    Given under my hand and seal of this Court on this

30th day of August, 2019.

       (P.J. Saikia)

     Sessions Judge

                     Tinsukia 

Dictated & corrected by me.  

        Sessions Judge

           Tinsukia
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A   P   P   E   N   D   I   X

PROSECUTION WITNESSES

1. PW1 - Sri Debaru Mura

2. PW2  - Smti. Langi Karmakar

3. PW3 - Sri Pratap Karmakar

4. PW4 -  Sri Robi Mura

5. PW5 - Dr. Gauri Sankar Gogoi

6. PW6 - Sri Jeki Kishan

7. PW7 - Sri Bijay Kharia @ Bikash Sukru

8. PW8 - Sri Bijoy Gorh

9. PW9 - Smti Munu Gorh

10.PW10 - Sri Sujit Deb

11.PW11- Sri Ajoy Kr. Thakur

12.PW12- Smti Sushma Kishan

13.PW13- S.I Jyotishman Neog

PROSECUTION EXHIBITS

1.      Ext.1- Ejahar

2.      Ext. 2- Statement u/s 164 Cr.PC of Debaru  

Mura

3.      Ext. 3-  Seizure list

4.      Ext. 4- Inquest report
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5.      Ext. 5- Inquest report

6.      Ext. 6- Post mortem report

7.      Ext. 7- Post mortem report

8.      Ext. 8- Seizure list

9.      Ext. 9 - Statement u/s 164 Cr.PC of Sushma 

Kishan     

10.     Ext. 10- Certified extract copy of G.D. entry

11.     Ext.11- Sketch map

12.     Ext. 12- Charge sheet

DEFENCE WITNESS

None. 

     Sessions Judge       

Tinsukia


