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                                   T.S. No.06/2017   

             Dated: 31.08.2019  

 

IN THE COURT OF MUNSIFF NO. 1 AT TINSUKIA  

    DISTRICT-TINSUKIA 

Title Suit Case No. 06/2017 

 

SRI KAMESWAR SHAH,  

Son of Sri Ram Prawesh Shah,  

R/o. S. R. Lohia Road,  

Near Santoshi Hotel, Tinsukia Town  

P.O., P.S. & Dist. Tinsukia, Assam      …………………………… Plaintiff 

                             - Versus - 

1. SRI WAKILANAND YADAV, 

2. SRI RAJESH KUMAR YADAV,  

3. SRI RAJ KUMAR YADAV, 

4. SRI SHIW PRAKASH YADAV, 

5. SRI JAI SHANKAR YADAV, 

6. SRI JOY PRAKASH YADAV, 

7. SMT. BABY KUMARI,  

Nos.1 to 6 are the sons and  

No.7 is the daughter of Late Parshuram Yadav (Gowala),  

of S. R. Lohia Road,  

Near Santoshi Hotel,  

P.O., P.S. & Dist. Tinsukia, Assam      …………………………Defendants 

This suit coming on for final hearing on 06.08.2019 in the presence of: 

Sri Phatik Deb     : Advocate for the Plaintiff; and 

Sri Ranjit Kumar Borthakur and Sri Gaurav Alley :  Advocate for the 

Defendants. 

And having stood for consideration to this day, the court delivered the following judgment. 
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JUDGMENT 

1. This is a suit for declaration, injunction and for other reliefs etc. 

Condescendence of the plaint in brief 

2. The facts leading to the institution of this suit as averred in the plaint the Plaintiff 

has been in occupation of an Assam type Pucca Residential house measuring 30 

ft. X 11.6 ft. consisting two rooms including kitchen and bathroom, made of 

Pucca Wall, Pucca Floor, asbestos sheet roof, two wooden doors, one iron door 

on the back side, wooden window, with electrical facilities, alongwith separate 

common Tubewell and common latrine facilities in the suit premises situated at S. 

R. Lohia Road, Near A.T.C. Mall, Tinsukia Town, P.S. & Dist. Tinsukia, Assam for 

last more than 14 years as a tenant under Parshuram Yadav @ Gowala (since 

deceased) at the monthly rent of Rs.700/-, which was payable in lumpsum, 

according to English calendar month, after its becoming due for months together 

on the terms and conditions that the Plaintiff shall remain in occupation of the 

same so long he desires and pays the rent. It is also contended that the said rent 

was enhanced from time to time and lastly it was enhanced to Rs.2,000/- per 

month from the month of August, 2016 and the aforesaid rent was inclusive of 

electricity consumption charges of the suit premises. 

3. It is also averred in the plaint that the rent of the suit premises was originally 

collected by Parshuram Yadav @ Gowala (since deceased) sometimes for one 

month and sometimes for two-three months at a time according to his 

convenient, but, however, after the demise of Parshuram Yadav @ Gowala on 

14-09-2013 his legal heirs i.e. the Defendants used to collect rent from the 

Plaintiff on the same terms and conditions but, they had never issued any 

receipts against the payment of rent. 

4. It is also averred that since the day of occupation of the suit premises, the 

plaintiff and his family members have been enjoying the electric facilities in the 

suit premises from the house of the Defendants. It is also to be mentioned that 

there is a common tubewell and a common sanitary latrine situated on the back 

side of the suit premises, which have been using by the Plaintiff and his family 

members without any hindrance and disturbances from anyone. It is also averred 

that the Plaintiff was/is very regular in payment of rent and has paid and cleared 

the rent of the suit premises upto the month of December, 2016, which was 

collected in the first week of the month of January, 2017 by the Defendant No.3 
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– Sri Raj Kumar Yadav. It is also enumerated in the plaint that in the last part of 

the month of January, 2017 the Defendants namely Sri Shiw Prakash Yadav, Sri 

Raj Kumar Yadav, Sri Jai Shankar Yadav and Sri Joy Prakash Yadav asked the 

Plaintiff to vacate the suit premises immediately, otherwise they would evict the 

Plaintiff forcefully and as the Plaintiff has refused to vacate the suit premises, as 

such, on 28-01-2017 the above named Defendants forcefully disconnected the 

electricity connection of the suit premises and stopped the water supply by 

removing the handle (upper part) of the tube well and also locked the door of the 

latrine. While the Plaintiff protested for such illegal acts of the aforesaid 

Defendants, they not only assaulted the Plaintiff but also outraged the modesty 

of his daughter apart from using filthy languages. Immediately thereafter, the 

Plaintiff reported the matter to the Tinsukia Police, to which a case being 

Tinsukia P.S. Case No.114/2017 (G.R. Case No.205/2017) 

U/s.448/323/354/294/506/34 of I.P.C. is registered against the Defendant Nos.3 

to 6 and thereafter again on 06-02-2017 the Defendant Nos.3 and 6 i.e. Sri Raj 

Kumar Yadav and Sri Joy Prakash Yadav forcefully damaged the C.I. Sheet Roof 

of the suit premises and also throw away and damaged the household goods of 

the Plaintiff and also taken away the money kept alongwith the household goods. 

The said incident was also reported to the Tinsukia Police, which is registered as 

Tinsukia P.S. Case No.141/17 (G.R. Case No.257/17) U/s.448/294/427/506/34 of 

I.P.C. against the aforesaid Defendants. 

5. It is further submitted that the Defendants refused to accept the rent for the 

month of January, 2017 when tendered by the Plaintiff on 08-02-2017, the 

Plaintiff thereafter finding no other way deposited the said rent of Rs.2000/- for 

the month of January, 2017 in the Court on 09-02-2017 under the provisions of 

Section 5(4) of the Assam Urban Areas Rent Control Act, 1972 vide Misc. (Rent) 

Case No.144/2017 to be payable to the Defendants. 

6. It is also averred that the Defendants, by disconnecting the electricity connection 

of the suit premises, stopping the water supply by removing the handle (upper 

part) of the tube well, locking the door of the latrine and damaging the C.I. 

Sheet Roof, have disrupted the Plaintiff’s and his family members’ right to use 

and enjoyment of the basic need of the existing facilities in respect of the suit 

premises.  
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PRAYER OF THE PLAINTIFF 

A) Declaration that the Plaintiff, being the tenant of the Defendants, is 

entitled for the existing essential services viz. electricity, water supply, 

latrine and proper roof etc. of the suit premises and the Defendants 

have no right to disrupt/disconnect the aforesaid facilities and the 

Defendants have no right to evict the Plaintiff forcefully without due 

process of law;  

 

B) Mandatory Injunction directing the Defendants to restore the electricity, 

water supply, sanitary latrine and repairing of the damaged roof of the 

suit premises immediately and in default, the plaintiff may be authorized 

to do the above works at the cost of the Defendants;  

 

C) Permanent injunction restraining the Defendants and any person(s) 

claiming through or under them from disrupting/discontinuing the 

essential services viz. water supply, sanitary latrine, tube-well and also 

from damaging the house of the suit premises in any manner and also 

from evicting the Plaintiff from the suit premises forcefully;  

 

D) Temporary injunction in light of the prayer made in Para 14 (B) & (C) 

above.  

 

E) Costs of the suit;  

 

F) Any other relief/reliefs to which the Plaintiff is found to be entitled 

under the law, equity and justice.  

 

 

APPEARANCE OF THE DEFENDANTS 

 

7.  Accordingly summons were issued to the defendants and it appears from the case 

record that summons have been duly served upon the defendants. Defendant No. 1 

and 2 contested the suit by filing their common written statement, but, however, 

while giving their written statement  it did not contained the signature of defendant 
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No. 1 and after availing several opportunities from the Court by defendant No. 1 for 

affixing his signature in the written statement, he did not turn up to affix his 

signature in the written statement and hence this Court vide Order dated 17/07/2019 

did not accept the written statement filed by Defendant No. 1. Similarly, defendant 

No. 3, 4, 5, 6 and 7 filed their written statement together but it was not signed by 

defendant No. 7. Defendant No. 7 did not turn up to affix her signature in the written 

statement after availing opportunity and hence the written statement filed by 

defendant No. 7 was not accepted by the Court vide Order dated 17/07/2019. 

However, the defendants did not adduced any evidence, either oral or documentary 

and neither cross-examined the plaintiffs evidence.  

 

CASE OF DEFENDANTS  

 

8. Defendant No. 2 in his written statement contended that that Parshuram Yadav 

@ Gowalla(since deceased) during his life time made a partition of his property 

situated at S.R. Lohia Rod, near ATC Mall, Tinsukia Town and the disputed suit 

premises falls under the share of the defendant No. 1 and 2 and said defendants 

are the lawful owner of the disputed suit premises and the rent for the suit 

premises was enhanced to Rs. 3,500/-(Rupees Three Thousand Five Hundred) 

only and the said rent was payable in lump sum to the defendants by the Plaintiff 

but however no any receipts was issued by the defendants to the Plaintiff. The 

defendants most of the time used to remain at Ballia, U.P. and used to collect the 

rent at a time in lump sum for months together and sometimes the Plaintiff used 

to pay rent to defendant No. 3, Sri Raj Kr. Yadav on the instruction of the 

defendants to the Plaintiff. It is also contended in the written statement by 

defendant No. 2 that defendant No. 1, Sri Wakilanand Yadav took Loan as 

monetary help from plaintiff, Sri Kameshwar Shah for a sum of Rs. 20,000/-

(Rupees Twenty Thousand) on 27/05/14 and the said  amount was adjusted with 

rent. It is also contended in the written statement by defendant No. 2 that the 

suit premises falls under the share of the defendant No. 1 and 2 but due their 

service at Haridwar, U.P. the other defendants used to collect the rent for and on 

behalf of the defendant No. 1 and 2 and it is also contended that the defendants 

that the defendants No. 3 to 6 have no right and authority to disconnect the 

electricity of the suit premises on 28/01/17 and blocked the water supply of the 

Tube well and locked the door of the latrine. 
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9. Now averting to the written statement filed by defendant No. 3, 4, 5 and 6, it is 

contended that in plaintiff has no right to sue the defendant No. 3, 4, 5 and 6. It 

is also contended that though a tenant, the plaintiff is a defaulter and he is not 

entitled to claim any relief. In the written statement filed by defendant No. 3, 4, 

5 and 6, it is also denied that since the day of occupation of the suit premises, 

the plaintiff and his family members have been enjoying the electric facilities in 

the suit premises from the house of the defendants, but, however, it is admitted 

that there is a common tube well and a latrine situated on the back side of the 

suit premises which have been used by the plaintiff and his family members 

without any hindrance and disturbance from anyone. In the written statement 

filed by defendant No. 3, 4, 5 and 6, it is admitted that the plaintiff reported the 

matter to the Tinsukia Police, regarding which a case being Tinsukia P.S. Case 

No. 114/2017(G.R.Case No.205/2017) U/s. 448/323/354/294/506/34 of IPC was 

registered against the defendants No. 3 to 6. It is also contended that in 

May,2011, during the life time of the father of the defendants, the plaintiff came 

in occupation of one room of the Part- 2 house as a tenant under their father at 

a monthly rental of Rs. 2,500/- including electric consumption charges, as the 

said house had power connection. It is further contended that Parshuram Yadav 

(since deceased) executed a registered will on 15.05.2013 and vide said will the 

Part-1 house (the suit premise) has been bequeathed to his son Jai Prakash 

Yadav, defendant No. 6, Part-2 house to Jay Shankar Yadav, defendant No. 5, 

Part-3 house jointly to Raj Kumar Yadav and Shiv Prakash Yadav, defendants No. 

3 and 4 respectively. It is contended that the plaintiff has deposited rent in court 

for January 2017 in his attempt to save himself from eviction from the suit 

premises on the ground of defaulter.  

 

  ISSUES 

 

10. On the basis of the rival pleadings of the parties the following five (5) issues are 

framed. 

 

(I) Whether the suit is maintainable   in law as well as in facts? 

(II) Whether the plaintiff is a lawful tenant of the defendants and not a defaulter? 

(III) Whether plaintiff being tenant of defendants is entitled to the essential 

services like electricity, water supply, etc.? 
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(IV) Whether the plaintiff is entitled to decree as prayed for ? 

(V) To what other reliefs the parties are entitled to ?  

 

  

EVIDENCE ADDUCED 

 

11. In support of his case the plaintiff has examined 1 (one) witness, i.e. himself and 

exhibited as many as four(4) documents to prove his case.  

 

DISCUSSION, DECISION AND REASONS THEREOF 

 

12. I have carefully perused the pleadings of the parties and the evidence on record, 

and heard the submissions of the learned Counsel appearing for the plaintiff. 

Having so heard and perused, I shall now discuss and decide the aforementioned 

issues accordingly. 

 

Issue No. (i) : Whether the suit is maintainable in law as well as in 

facts? 

 

13. The defendant No. 2, 3, 4, 5 and 6 in their written statement contended that the 

suit is not maintainable. But, they failed to disclose as to how and why the suit is 

not maintainable. Order 8 Rule 2 of the Code of Civil Procedure, 1908 (for short 

“the CPC”) mandates that the defendant must rise by his pleading all matters 

which shows the suit not to be maintainable. However, there is no specific 

pleading in the written statement of the defendants to show that the suit is not 

maintainable. I also find nothing in the record to hold that the suit is not 

maintainable.  

      

  Decision:- The issue is decided in the affirmative in favour of the plaintiff. 

  

Issue No. (ii) : Whether the plaintiff is a lawful tenant of the 

defendants and not a defaulter? 
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14.  PW 1 Sri Kameshwar Sah, who is the plaintiff himself, in his evidence in affidavit 

reiterated the same facts as averred in the plaint. In the plaint as well as in his 

evidence in affidavit the PW1 stated that he is a tenant of the defendants in 

respect of the suit premises. In his plaint as well as evidence in affidavit PW1 

stated that for last more than 14 years as a tenant under Parshuram Yadav @ 

Gowala (since deceased) at the monthly rent of Rs.700/- and that the said rent 

was enhanced from time to time and lastly it was enhanced to Rs.2,000/- per 

month from the month of August, 2016 and the aforesaid rent was inclusive of 

electricity consumption charges of the suit premises. PW1 in his evidence in 

affidavit and in his pleadings submitted that the rent of the suit premises was 

originally collected by Parshuram Yadav @ Gowala (since deceased) sometimes 

for one month and sometimes for two-three months at a time according to his 

convenient, but, however, after the demise of Parshuram Yadav @ Gowala on 

14-09-2013 his legal heirs i.e. the Defendants used to collect rent from the 

Plaintiff on the same terms and conditions but, they had never issued any 

receipts against the payment of rent. Defendant No. 2 in his written statement 

denied that plaintiff has been paying rent  @ Rs. 700/- to Parshuram Yadav @ 

Gowala (since deceased) since last 14(fourteen) years and later the rent was 

enhanced to Rs. 2000/- from the month of August 2016. Defendant No. 2 

contended that the said Parshuram Yadav @ Gowala (since deceased) during his 

lifetime made a partition of his property and the suit premises fall in the share of 

defendant No. 1 and 2 and rent of the suit premises was enhanced to Rs. 3,500/-

and also submitted that defendant No. 1 had taken loan of Rs. 20,000/- from the 

plaintiff, which was adjusted with the rent. 

15. It is pertinent to mention here that from the pleading of the defendant No. 2 it is 

evident that the plaintiff is a tenant under defendant No. 1 and 2 and nowhere in 

his pleading he has mentioned that the defendant is a defaulter in payment of 

rent. However, in the written statement of defendant No. 3, 4, 5 and 6 they have 

stated that though a tenant, the plaintiff is a defaulter and so not entitled to any 

reliefs. But, however, it is pertinent to mention that defendant No. 3, 4, 5 and 6 

did not turn up to cross-examine PW 1, Sri Kameshwar Sah and his evidence 

remained unrebutted and unchallenged. PW 1 proved Exhibit 3 as the Certified 

copy of petition and Order dated 09/02/2017 in Misc.(Rent) Case No. 144/2017 

and PW 1 also proved Exhibit  4 as the Copy of Challan in Misc.(Rent) Case No. 

144/2017 dated 09-02-2017 which proves that  plaintiff has been depositing rent 
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@ Rs. 2000/- per month in the Court under Section 5(4) of the Assam Urban 

Areas Rent Control Act, 1972 and has filed the instant suit on 27-02-2017 and 

hence I am of the considered opinion that plaintiff is not a defaulter in payment 

of rent to the defendants in respect of the suit premises. Hence on the basis of 

unchallenged and unrebutted evidence of plaintiff it is hold that the plaintiff is a 

lawful tenant and not a defaulter in payment of rent. 

  

Decision:- The issue is decided in the affirmative in favour of the plaintiff. 

 

Issue No. (iii) : Whether plaintiff being tenant of defendants is entitled 

to the essential services like electricity, water supply, etc.? 

 

16. PW 1 in his evidence stated that defendant No. 3, 4, 5 and 6 asked the Plaintiff 

to vacate the suit premises immediately and also told him that otherwise they 

would evict the Plaintiff forcefully and as the Plaintiff has refused to vacate the 

suit premises, as such, on 28-01-2017 the above named Defendants forcefully 

disconnected the electricity connection of the suit premises and stopped the 

water supply by removing the handle (upper part) of the tube well and also 

locked the door of the latrine. PW 1 in h is evidence stated that while the Plaintiff 

protested for such illegal acts of the aforesaid Defendants, they not only 

assaulted the Plaintiff but also outraged the modesty of his daughter apart from 

using filthy languages. PW1 proved Exhibit 1 as the Certified Xerox copy of F.I.R. 

and Ejahar in Tinsukia P.S Case No.114/2017 (G.R. No.205/2017) dated 09-02-

2017; from which it is evident that the plaintiff lodged an ejahar against 

defendant No. 3, 4, 5 and 6. Close scrutiny of Exhibit 1 shows that the plaintiff 

alleged that for the last 14 (fourteen) years he has been paying monthly rent and 

electricity charges to defendant No. 3 but on 28-01-2017 defendant No. 3, 4, 5 

and 6 forcefully entered into his house and tried to disconnect the electricity 

connection and when plaintiff started to protest the same, the defendants started 

abusing him and his family members and also outraged modesty office daughter. 

17. Now coming to Exhibit 2 which is the Certified Xerox copy of F.I.R., Ejahar and 

order dated 08-02-2017 in Tinsukia P.S Case No.141/2017 (G.R. No.257/2017) 

dated 09-02-2017, it is evident that the wife of plaintiff (PW1) also lodged an 

ejahar against defendant No.3 and 6 regarding an incident on 06-02-2017. 
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18. Averting to the written statement of defendant No. 2 he has admitted the fact 

that he is aware of the criminal cases lodged by plaintiff against defendant No. 3, 

4, 5 and 6 and also contended that the defendant No. 3 to 6 have no right and 

authority to disconnect the electricity of the suit premises on 28/01/17 and 

blocked the water supply of the Tube well and locked the door of the latrine. 

19. From the aforesaid discussion and on the basis of unchallenged evidence of PW1, 

it is clear that defendant No. 3 to 6 have disconnected the electricity, blocked 

water supply of tube well and also locked door of the latrine. At this juncture, it is 

pertinent to know that electricity, water supply and latrine are the a basic needs 

of our day to day life and a person for want of these facilities will not be able to 

live a proper and peaceful life. These services are very much essential and basic 

requirement of a human being to survive in a civilised society. Moreover a proper 

roof without leaking water is also essential for peaceful survival and hence the 

damaged tin roof as alleged by the plaintiff needs repairing. 

 

Decision:- The issue is decided in the affirmative in favour of the plaintiff. 

 

Issue No. (iv) : Whether the plaintiff is entitled to the reliefs as prayed 

for? 

Issue No. (v) : To what other reliefs (if any) the parties are entitled to? 

 

20. Both the issues are decided together for convenience and brevity. In issue No. 2, 

it has been decided that the plaintiff is a lawful tenant under the defendants and 

being a tenant, he is not a defaulter. In issue No. 3, it has been decided that the 

plaintiff, being the tenant of defendants, is entitled to the essential services like 

electricity, water supply, latrine and proper roof etc. Thus, the plaintiff being a 

lawful tenant of the suit premises, is entitled to basic needs of day to day life, 

such as water facility, electricity, latrine and proper roof. Hence, the plaintiff is 

entitled to the relief as prayed for. 

   

Decision:- The issues are decided in the affirmative in favour of the plaintiff. 

ORDER 

    After hearing the argument of Learned Counsel for plaintiff 

and considering the materials on record, I am of the considered opinion that the 
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plaintiff has successfully proved his case on the scale of preponderance of 

probabilities in his favour. 

 

    In the result, the suit of the plaintiff is decreed on contest with 

cost, with the following reliefs:- 

 

1. A decree declaring that the Plaintiff, being the tenant of the Defendants, is entitled 

for the existing essential services viz. electricity, water supply, latrine and proper roof 

etc. of the suit premises and the Defendants have no right to disrupt/disconnect the 

aforesaid facilities and the Defendants have no right to evict the Plaintiff forcefully 

without due process of law. 

 

2. The Defendants are directed to restore the electricity, water supply, sanitary latrine 

and repair the damaged roof of the suit premises immediately and in default, the 

plaintiff may be authorized to do the above works at the cost of the Defendants;  

 

3. A decree for Permanent injunction restraining the Defendants and any person(s) 

claiming through or under them from disrupting/discontinuing the essential services 

viz. water supply, sanitary latrine, tube-well and also from damaging the house of 

the suit premises in any manner and also from evicting the Plaintiff from the suit 

premises forcefully. 

 

4. Cost of the suit; 

 

The judgment is pronounced in open court, which is given under my hand 

and seal of the Court on this the 31th day of August, 2019. 

Prepare decree accordingly. 

 

MUNSIFF NO. 1, TINSUKIA 
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APPENDIX 

PLAINTIFF WITNESSES:  

 PW-1: Sri Kameshwar Shah 

DEFENDANTS WITNESSES:  

None 

 

PLAINTIFF EXHIBITS: 

 

Exhbt 1.  Certified Xerox copy of F.I.R. and Ejahar in Tinsukia P.S Case 

No.114/2017 (G.R. No.205/2017) dated 09-02-2017; 

Exhbt 2.  Certified Xerox copy of F.I.R., Ejahar and order dated 08-02-2017 

in Tinsukia P.S Case No.141/2017 (G.R. No.257/2017) dated 09-

02-2017; 

Exhbt 3.  Certified copy of petition and order dated 09-02-2017 in Misc. 

(Rent) Case No.144/2017. 

Exhbt 4.  Copy of Challan in Misc.(Rent) Case No.144/2017 dated 09-02-

2017; 

 

 

MUNSIFF NO. 1, TINSUKIA 

 

 

 

 

 


