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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 865 OF 2015 

U/ Sec 341/294/323 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

SRI RAM KRISHNA SHARMA 

S/O: SRI DURGA PRASAD SHARMA 

ADDRESS: NO. 3 UDAIPUR 

P.S.: LEKHAPANI, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. SUBHIR BHATTACHARJEE, LEARNED DEFENCE COUNSEL 

OFFENCE EXPLAINED ON: 19-08-16 

EVIDENCE RECORDED ON: 01-06-17, 03-10-17, 07-03-18, 10-08-18 & 20-06-19 

ARGUMENT HEARD ON: 05-07-19 

JUDGMENT DELIVERED ON: 05-08-19 



2 
 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that she was married with the 

accused person in the year 2003. After the marriage they were blessed with two 

children. It was her husband who was having ill health and thereafter undergoing 

treatment she was assaulted by her husband. She was dragged out of her 

matrimonial home in the year 2014 and started to stay at her husband’s home. She 

went to watch puja with her family members and at that time the accused used 

abusive language against her. The accused said that why she got married with 

another man and thereby abused her. She was defamed and assaulted there.The 

informant finding no other alternative lodged the FIR. The criminal law was set in 

motion with the lodging of the FIR. 

2. In this case the O/C LEKHAPANI PS registered as LEKHAPANI PS case No. 147/15 

U/sec 498A/341/294/325 of IPC and the case was entrusted to S.I PRATAP GOGOI 

for investigation and finally after completion of investigation the charge-sheet was 

submitted by him against the accused person U/sec 341/294/323 of IPC.  

3. In this case the accused person was arrested and forwarded to court. Thereafter it 

was the court of my learned predecessor relying upon the judgment of the Hon’ble 

Supreme Court in Arnesh Kumar Vs. State of Bihar (2014) 8 SCC 273. After the filing 

of the charge sheet the court of my learned predecessor took cognizance of the 

offence u/sec 341/323/294 of IPC. The summons were issued to the accused person 

and he was allowed to remain on previous bail by my Ld. Predecessor and as per 

section 207 of CrPC & the offences U/sec 341/294/323 of IPC were read over and 

explained to the accused person to which he pleaded not guilty and claimed to be 

tried. In this case the prosecution has adduced as many as six PW’S to prove the 

case. In this case the statement of the accused person is hereby recorded and his 

plea is of total denial. The defence has adduced one DW. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1:Whether the accused person had used 

slang and abusive words in or near a public place to the informant on 20-

10-15 at the Mela which took place during Durga Puja and thereby 
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committed an offence U/S 294 of IPC?     

POINT FOR DETERMINATION NO.2: 

Whether the accused person at the same time and place had wrongfully 

restraint the informant & thereby the accused had restrained the 

informant and thereby committed an offence punishable U/sec 341 of 

IPC? 

POINT FOR DETERMINATION NO.3: 

Whether the accused personat the same time and place had voluntarily 

caused hurt to informant and thereby committed an offence punishable 

u/sec 323of IPC? 

Discussion, Decision and Reasons there on: 

For the sake of convenience all the points are clubbed together: 

6. PW1 in her evidence has deposed that she is the informant of this case and she 

know the accused who is her husband. The incident occurred in the year 2015 at the 

time of Durga Puja. She was married with the accused in the year 2003. After 4-5 

years of marriage her mother-in-law, sister-in-law, brother-in-law started torturing 

her both physically and mentally saying that she was uneducated and belong to a 

poor family. In the year 2010 she lodged an ejahar at Lekhapani PS regarding the 

matter. But at that time she had to withdraw that case on the request of her 

husband and his family member as her brother in law was ill. However her husband 

kept on torturing her and used to beat her occasionally on suspicion. In the year 

2014 one day the accused persons physically assaulted her and drove her out of 

their house. They did not allow her to bring her children. They also did not allow her 

to meet her children after that incident. Till date she have not been allowed by her 

husband and his family members to see her children. In the year 2015 she went to 

Jagun mela along with Sangita Chetry, Prakash Sharma, Bikash Sharma and Narayan 

Chetry. Her husband was also there. He physically assaulted her and abused her with 

foul language. Thereafter, she returned to her mother’s house. On the same day at 

night she lodged an ejahar against her husband in the police station vide Ext.1 

wherein Ext.1 (1) is her signature on it.  

7. During cross examination she stated that at present she is working at Private firm at 

Bangalore. From the year 2011 she started living with her husband in a separate 

house. However in the year 2012 they again shifted to the original house of the 

accused. At that time her husband was suffering from leg pain and all his treatment 
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expenses were borne by her father in law. After leaving her matrimonial house in the 

year 2014 she returned back after 15 days. However, in the year 2016 when her 

father in law expired she went to that house but she wasn’t allowed to enter to that 

house. Narayan Rai is tenant at her father’s house. Narayan Rai was present with her 

at the Mela. At the place of occurrence BABU SHARMA, RAJU SHARMA & KAMAL 

SHARMA were present there. The suggestions and contradictions put forward are of 

total denial.  

8. PW2 in his evidence has deposed that the informant Devi Sharma is their co-villager. 

He know the accused person. The incident took place before two years ago. On the 

date of occurrence he had been to a Mela at Ahom Pathar Jagun where the accused 

and the informant were also present. On that day the accused assaulted the 

informant and also abused her using absence language. After some time the accused 

fled away from the place of occurrence. Police recorded his statement in connection 

with this case. 

9. During cross examination she stated that the informant has good relation with their 

family. The incident took place at about 6 to 7 pm. The incident took place in the 

Mela area where lots of other people were also present. She do not know all the 

persons present in the Mela. He knows Narayan Rai, who is his co-villager. He was 

present with the informant at the time of incident. Narayan Rai has constructed 

house in their village. He along with Raju Dahal Sharma, Kamal Adhikari and some 

other small boys of the village went to the Mela. As soon as they reached at the 

place of occurrence the accused went away. He saw the accused assaulted the 

informant on her cheek by hand. The suggestion and contradictions put forward are 

of total denial.  

10. PW3 in his evidence has deposed that he know the informant Devki Sharma and the 

accused person. They are husband and wife in relation. The incident took place last 

year during Durga Puja. On the date of occurrence he had been to a Mela at Ahom 

Pathar, Jagun, where the accused and the informant also came. After arriving at the 

Mela he saw the accused punching the informant. Then they separated them and 

sent to their home. Police recorded his statement in connection with this case.  

11. During cross examination he stated that he call the informant as his elder sister. The 

informant does not live with the accused since many years ago. Their children stays 

with the accused. A person named Narayan Rai stays in the house of the informant 

as tenant. He didn’t see the children of the accused at the Mela but saw the children 

of Narayan Rai with the informant. The suggestions and contradictions put forward 
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are of total denial.  

12. PW4 in his evidence has deposed that he know the informant Devki Sharma and the 

accused person. They are husband and wife in relation. The incident took place last 

year during Durga Puja. On the date of occurrence he had been to a Mela at Ahom 

Pathar, Jagun, where the accused and the informant also came. His son and 

daughter went with the informant to see the Mela along with her sister and brother. 

Some other woman were also present with her. In the Mela he saw the informant 

crying and one being asked she told in front of public that the accused had assaulted 

her. He heard the accused abusing her using obscene language and after some time 

he left the place of occurrence. The informant also left the Mela. Police recorded her 

statement in connection with this case.  

13. During cross examination he stated that he know the informant since last 11/2 years 

back. He do not know since when the informant left the house of the house. At the 

relevant time he used to reside in the house of the informant as a tenant. He did not 

see the children of the accused in the Mela.  The suggestions put forward are of total 

denial.  

14. PW5 in his evidence has deposed that on 20-10-15 he was posted at Jagun MPHC as 

MO. On that day he examined one Daibaki Sharma and on examination he did not 

find any external injury on her body. The injured stated that she was kicked by 

someone in her lumber region and that she was suffering from TB. In his opinion the 

type of the injury was blunt and the nature of injury is simple. The injury was fresh 

and of recent origin. After examination he submitted the injury report. Ext.2 is the 

injury report and Ext.2(1) is his signature.  

15. During cross examination he stated that the history of the injured has been recorded 

as per version of the injured. He did not find any external injury at the time of 

examination. Such type of injury may be caused by fall as well. The injured was 

suffering from TB as told to him by her.  

16. PW6 in his evidence has deposed that on 20-10-15 he was posted as I/C, Jagun 

outpost. On that day Mrs. Devoki Sharma lodged an FIR against her husband. I 

entered the same in general diary vide No. 297 dated 20-10-15 and he forwarded 

the same to O/C, Lekhapani PS for registration of a case. After registration of the 

case, O/C, Lekhapani PS endorsed him to investigation the case. He visited the place 

of occurrence, recorded the statement of witnesses, got the victim medically 

examined, collected injury report, drawn sketch map. After completion of 

investigation he filed the charge sheet. Ext.3 is the sketch map and Ext.3(1) is her 
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signature. Ext.4 is charge sheet and Ext.4(1) is his signature.  

17. During cross examination he has stated that the informant in her FIR and statement 

did not state the time of occurrence. There is a tea stall to the west of place of 

occurrence. He did not record the statement of tea stall owner. Parbatipur gaon and 

Ahom Pather Gaon are adjacent which is divided by a common road. Informant 

belongs to village parbotipur. Victim in her statement stated before him that she 

went to the mela with her maternal uncle Narayan Chetry. Narayan Chetry belongs 

to Parbotipur gaon. PW-3 Raju Dahal stated before him that he did not see the 

assault. PW-3 Raju Dahal did not state before him that on arrival at mela he saw the 

accused punching the victim and he separated them and sent to their house. Except 

PW3, Raju Dahal the other witness belongs to village Parbotipur. Informant did not 

state before him as well as in her FIR that Narayan Chetry accompanied her to the 

mela. During his investigation he did not find that except Narayan Chetry no body 

were present with the victim at the time of occurrence. House of Narayan Chetry is 

nearby to the house of informant. Victim did not state before him that Sangita 

Chetry, Prakash Sharma and Bikash Sharma were present with her at the time of 

occurrence. Victim did not state before him that after four-five of her marriage, her 

mother in law brother in law started torturing her saying that she is uneducated and 

belongs to poor family. Victim did not state before him that in the year 2010 she 

lodged an FIR at Lekhapani PS which she withdrawn at the request of her husband. 

Victim stated that since the year 2014 she has been residing at her parental house. 

Victim did not state before him that they did not allow her to bring and visit her 

children. He did not investigate as to whether accused was accompanied by his other 

family members at the time of occurrence. PW Teg Prasad Adhikary did not state 

before him that he saw the accused giving a kick to the informant and he separated 

them. The suggestions put forward are of total denial.  

DEFENCE EVIDENCE  

18. DW1 in her evidence has deposed that informant is her mother. The accused is her 

father. The incident took place in the year 2015. She along with her father, brother 

went to watch exhibition (Mela) at Ahom Pathar, Jagun. At that time it was Durga 

Puja. At that time he saw her mother along with another person namely Narayan 

Chetry @ Rai. It was about one year before the occurrence they used to stay without 

their mother and her mother used to reside at her parent’s house. Narayan Chetry @ 

Rai was staying at their grandparent’s home as a tenant. They went to meet their 

mother and at that moment she told them that not to call her “Mummy” and she said 
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that she is not their mother. At that time her father said that she is the mother and 

the children will call you “Mummy”. In relation to it there was an altercation which 

took place between her father and mother. There was no other incident except 

altercation between both the parties and thereafter her mother lodged a case.  

19. During cross examination she has stated that she saw Narayan Rai @ Chetry at the 

place of occurrence. She did not see Tej Prasad Chetry at the place of occurrence. 

He do not know the other persons. The suggestions put forward are of total denial.  

20. I have heard the arguments of the learned Asst.PP & the learned defence 

counsel. 

21. I have perused the evidence of the PW’S in a very careful manner and from the 

perusal of the evidence of PW’S it appears that the offence which has been leveled 

against the accused person is u/sec 294/341/323 of IPC. 

22. In relation to section 341 of IPC one needs to have a look at it. The penal section is 

341 of IPC and the definition is provided u/s 339 of IPC. Section 339 of IPC lays 

down, “Whoever voluntarily obstructs any person so as to prevent that person from 

proceeding in any direction in which that person has a right to proceed, is said 

wrongfully to restrain that person.” (Exception) —The obstruction of a private way 

over land or water which a person in good faith believes himself to have a lawful 

right to obstruct, is not an offence within the meaning of this section.  

23. In this case one needs to have a close look at the ingredients of section 341 of IPC. 

On close perusal it appears that the prosecution has to prove that the accused had 

obstructed voluntarily and the obstruction had prevented the victim cum informant 

from proceeding in any direction in which she had every right to proceed. In this 

case it is quite clear that the informant went to the Mela and it cannot be denied that 

there was an altercation which took place between them. But there is no such 

evidence brought to light to prove that the accused had obstructed the informant 

cum victim from proceeding in any direction in which she had a right to proceed. 

There is no such ingredients brought to light to prove section 341 of IPC by the 

prosecution side.  

24. Similarly, in this case one of the issues which has been brought to light is u/sec 294 

of IPC. On close scrutiny of the evidence of PW’S it appears that the PW’S had stated 

that the accused had used abusive words against the informant. But on perusal of 

EXT 1 as well as the evidence of PW’S it appears that none of the PW’S including the 

informant cum victim had used the exact words used by the accused person. EXT 1 

doesn’t find any place about the exact words used by the accused person.  

http://indiankanoon.org/doc/181171924/
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25. Mere use of words is not sufficient to attract the provision of section 294 of IPC. In 

order to attract the provision of section 294 of IPC the exact words used by the 

accused person should come to light and the PW’S must use the exact words which 

were stated by the accused person.  

26. In the case of PREETHIMON Vs. STATE OF KERELA, 2008 CrLJ 1233 (Ker) the 

hon’ble KERALA HIGH COURT has held that in order to constitute an offence 

under this section the words should be the exact words used by the accused person. 

In reference to this case it means that the words i.e. slang words used by the 

accused person and none of the PW’S have mentioned about the slang words or 

which were the slang words spoken by the accused person.  

27. The prosecution side has failed to bring out the ingredients u/sec 294 of IPC. Even if 

the inside took place inside the MELA which can be presumed to be a public place 

but the prosecution has failed to bring to light the necessary elements of section 294 

of IPC.  

28. There is another important issue which has been involved in this case is with regard 

to the voluntary causing hurt the informant cum victim.  

29. Now, in this case it is in evidence that the accused had assaulted the victim at the 

Mela. But on the other hand, On scrutiny of the evidence of PW’S it appears that 

there are vital contradictions in the evidence of PW1, PW2, PW3 and the said 

contradictions were brought to light during the evidence of I/O i.e. PW6 and the said 

has been confirmed by the I/O. The law is quite clear on this issue that in case of 

major contradictions the benefit will go to the accused person. In this case, there are 

major contradictions and in such a case the benefit will go to the accused person. 

However, the evidence of PW4 couldn’t be proved in this case despite tough cross 

examination by the learned defence side and the said couldn’t be proved during the 

cross examination of I/O I.E. PW6. The presence of PW4 at the crime scene couldn’t 

be denied at all. But in this case it appears that the learned defence side has also 

examined one DW from the side of the accused person. It appears on perusal of the 

evidence of DW1 that PW4 was present there at the place of occurrence. But in this 

case, during the cross examination of PW4 one suggestion was brought to light 

which has been confirmed during the evidence of DW1.There is no such cross 

examination of DW1 which has been merely in the form of suggestion by the learned 

prosecution side. The prosecution side has failed to cross examine DW1 at length. It 

has been brought to light by the learned defence side that there was an altercation 

which took place between her father and mother. There was no other incident 
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except altercation. Now, in this case the prosecution has brought to light that the 

accused person had assaulted the informant cum victim. But in this case from the 

perusal of the evidence of PW5 I.E. M/O that there was no external injury found 

during the examination. But it appears from the evidence of PW5 that she was 

kicked by someone. But evidence is itself contradictory to the evidence of PW5. The 

evidence of PW5 is itself of an expert opinion which requires corroboration to prove 

it. But in this case the evidence of PW’S are found to be in contradiction with their 

statements made before the I/O. Hence, the benefit will go to the accused person. 

The evidence of DW1 finds some place with the evidence of PW5 wherein DW1 had 

stated that there was no assault to the informant cum mother and the medical report 

is also silent on this issue. The victim might have some earlier disease but this 

doesn’t prove that the accused assaulted her. This is quite clear that the prosecution 

has not been able to bring out the ingredients of section 323 of IPC.  

30. This court had taken into consideration the statement of the accused person u/sec 

313 of CrPC and his plea is of total denial. 

31. During the evidence of these PW’S none of the ingredients of sections341/323/294 of 

IPC could be bought forwarded by the prosecution during the course of evidence. 

Hence, this court finds itself difficult that no such essential elements of the above 

mentioned sections could be proved by the prosecution beyond reasonable doubt. 

32. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

33. In the case of V. D. Jhingan Vs. State of Uttar Pradesh1the hon’ble supreme 

court has held that it is also the cardinal rule of our criminal jurisprudence that the 

burden in the web of proof of an offence would always lies upon the prosecution to 

prove all the facts constituting the ingredients beyond reasonable doubt. If there is 

any reasonable doubt, the accused is entitled to the benefit of the reasonable doubt.  

34. A person has, no doubt, a profound right not to be convicted of an offence which is 

 

1 AIR 1966 SC 1762 
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not established by the evidential standard of proof beyond reasonable doubt. 

35. In the light of the above discussion & reasons, I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt. Hence, the accused person deserves to be acquitted of the 

offences leveled against him. 

ORDER 

In view of the above discussions and reasons it is held that the prosecution has 

failed to prove the offences leveled against the accused person & as such the 

accused person is acquitted of the offences leveled against him under section 

341/294/323 of IPC  and he is thereby set at liberty.  

Make necessary entry in the judgment register.  

Given under my hand and seal of this court on this the 05TH day of AUGUST, 2019 

at MARGHERITA COURT. 

SALEH AHAMMAD 

            SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

  MARGHERITA, TINSUKIA 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SMTI DAIWAKI SHARMA 

PW2: SRI TEK PRASAD ADHIKARI 

PW3: SRI RAJU SHARMA DAHAL 

PW4: SRI NARAYAN CHETRY 

PW5:Dr. ATUL CH. BORA, M/O 

PW6:SI PRATAP GOGOI, I/O 

WITNESSES FROM THE DEFENCE SIDE:  

DW1: MISS KRIPA SHARMA 

PROSECUTION EXHIBITS: 

EXT 1 IS THE FIR 
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EX1 (1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE INJURY REPORT 

EXT 2(1) IS THE SIGNATURE OF PW5 

EXT3 IS THE SKETCH MAP 

EXT3(1) IS THE SIGNATURE OF PW6 

EXT4 IS THE CHARGE SHEET 

EXT4(1) IS THE SIGNATURE OF PW6 

DEFENCE EXHIBITS: NIL 

SALEH AHAMMAD 

                                     SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 

 

 

 


