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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 428 OF 2015 

U/Sec 498A OF IPC  

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

 SRI SANJAY BORUAH 

  S/O: LATE INDESWAR BORAH 

ADDRESS: NIZ MAKUMKILLA VILLAGE 

P.S. MARGHERITA, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP 

FOR THE ACCUSED: Mr. ASHISH DAS, LEARNED DEFENCE COUNSEL 

CHARGE FRAMED ON: 23-03-17   

EVIDENCE RECORDED ON: 16-09-17,19-03-18, 02-05-18 & 19-01-19 & 29-05-19 

ARGUMENT HEARD ON: 03-07-19& 31-07-19 

JUDGMENT DELIVERED ON: 16-08-19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 31/05/15 she was 

assaulted by her husband with a bamboo at 9:00 P.M. under the influence of alcohol 

and she was asked to leave her matrimonial home. She had tried to save herself and 

she left for her parental home. It has also been stated in the FIR that her husband 

on earlier occasions had assaulted her on the influence of alcohol but for the sake of 

her child she had bear the assault. But since the last couple of months the accused 

has been demanding dowry from her and she was assaulted physically & mentally. 
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Finding no other alternative she lodged the FIR. The criminal law was set in motion 

with the lodging of the FIR. 

2. In this case the O/C MARGHERITA PS registered as MARGHERITA PS case No. 

148/15 U/sec 498A of IPC R/W Sec. 4 of Dowry Prohibition Act and the case was 

entrusted to ASI GHANASHYAM HAZARIKA for investigation and finally after 

completion of investigation the charge-sheet was submitted by him against the 

accused person U/sec 498 A of IPC R/W Sec. 4 of Dowry Prohibition Act.  

3. In this case the accused person was arrested in connection with this case and 

thereafter remanded to judicial custody and thereafter he was allowed to go on bail 

by my learned predecessor. He was allowed to go on bail after perusal of the case 

diary by my learned predecessor. As per section 207 of CrPC & the charge U/sec 

498A of IPC was read over and explained to the accused person to which he pleaded 

not guilty and claimed to be tried. The accused was discharged from the offence 

u/sec 4 of the Dowry Prohibition Act. In this case the prosecution has adduced as 

many as SIX PW’S to prove the case. In this case the statement of the accused 

person is hereby recorded and his plea is of total denial. The defence had adduced 

one DW from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: 

Whether the accused person being the husband of the informant & 

subjected her to cruelty (physically and mentally) and demanded dowry 

from the informant as well as assaulted her on 31/05/15 at 9:00 P.M. as 

well as on earlier occasions& thereby committed an offence under section 

498A IPC? 

Discussion, Decision and Reasons there on: 

6. PW1 in his evidence has deposed that he know the informant of this case. He didn’t 

know the accused. He do not know in what connection the informant has lodged the 

ejahar of this case. Police did not record his statement.  

7. His cross examination has been declined by defence side.  

8. PW2 in his evidence has deposed that he know the informant and the accused 

person. He do not know in what connection the informant has lodged the ejahar of 
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this case. Police recorded his statement and he had stated that he doesn’t know 

about the case.  

9. His cross examination has been declined by defence side.  

10. PW3 in his evidence has deposed that she is the informant of this case. She has filed 

this case against her husband Sanjay Baruah. Their marriage was solemnized about 

5 years back in the year, 2013. When she was three months pregnant the accused 

started torturing her by demanding money. He used to ask her to bring the money 

from her house. When she could not bring the money then he assaulted her and 

asked her to go to his mother’s house. He also burned her and her daughter’s 

clothes and then drove her out of the house. So, he have filed this case. Ext.1 is the 

ejahar and Ext.1(1) is her signature. Police brought her to the Court and got her 

statement recorded by Magistrate. Ext. 2 is her statement u/s 164 CrPC and Ext.2(1) 

is her signature.  

11. During cross examination she has stated that the incident took place in the year 

2013. She cannot recollect now if she had filed the case in the year 2013 or not. She 

do not know who wrote Ext.1 and about its contents. They had love affair and then 

she had eloped with Sanjay. They did not perform any formal marriage. Police 

recorded her statement in connection with this case and stated before police and 

before the Magistrate that they performed marriage. She did not state to the police 

about the exact amount the accused demanded from her. Nearby the house of the 

accused is the house of his brother Bipul Baruah. There are quarters nearby the 

house of the accused where families reside. Police saw the burnt clothes in the 

house of the accused. She was not taken to the house of the accused by police after 

lodging the ejahar. She cannot recollect now the date and month in which she was 

being allegedly driven out in the year 2013. The suggestions put forward are of total 

denial.  

12. PW4 in his evidence has deposed that informant Boby Baruah is his sister-in-law and 

the accused is her husband. He had married the sister of the informant. At the 

relevant time the informant used to reside with the accused at Makum Killa. He 

heard that some quarrel took place between them. He didn’t know the reason behind 

the quarrel.  

13. During cross examination he has stated that he did not know the reason behind the 

quarrel between the informant and the accused.  

14. PW5 in his evidence has deposed that on 01-06-15 he was posted at Margherita Civil 

Hospital as Medical Officer on duty. On that day he examined Smti Boby Baruah and 
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on examination he found that bruise injury which is defused in size on right arm and 

right forearm. It was fresh and simple in nature caused probably by blunt weapon. 

Also the patient complaint of impaired hearing from the left ear for which she was 

referred to ENT specialist. After examined he had submitted his provisional report. 

Ext.3 is the report and Ext.3(1) is his signature.  

15. In his cross examination he has stated that there is no specific mention in her report 

in the opinion portion how the injury was sustained. No continuous history of assault 

was stated to him by the injured. The patient was escorted and identify by a police 

constable but he have not mentioned the name of the said police personal in his 

report.  

16. PW-6 in his evidence has deposed that on 02-06-15 he was working at the 

Margherita P.S. and the complainant Boby Baruah lodged the FIR and was registered 

and the O/C Dipjyoti Dadhara had entrusted him to investigate it. The complainant’s 

statement was recorded as well as the statements of the witnesses were recorded. 

The victim was send to the medical. He prepared the sketch map. The statement of 

the victim u/s 164 CrPC before the Court. The accused was arrested and remanded 

to judicial custody after forwarding him to court. Ext. 4 is the sketch map. Ext.4(1) is 

his signature. He also collected the medical report. After collecting the medical report 

he submitted charge sheet in this case u/s 498 A of IPC R/W Sec. 4 of D. P. Act. Ext. 

5 is the charge sheet and Ext.5(1) is his signature.  

17. During cross examination he has stated that as per the FIR the information was 

received on 02-06-15 at 7:30 pm. On 02-06-15 he was entrusted to investigate on 

7:40 pm. The victim’s medical was conducted on 01-06-15. The medical was 

conducted on the previous day. The informant come to the thana and who had send 

her to the medical he do not know and on what basis it was done he do not know. 

The occurrence took place at Nizmakum killa gaon and this is the only lone place of 

occurrence. The houses of Dilip Baruah, Bipul Baruah and Boby Baruah and they are 

brothers. Near the place of occurrence. There is one Gaon Burah at Niz Makum Killa 

Gaon and he do not know about it. The complainant did not mention in the FIR the 

specific amount which was demanded as dowry. The complainant stated before him 

that the amount demanded was Rs. 10,000/-. There is no specific date mentioned by 

the complainant when Rs. 10,000/- was demanded. Before the occurrence the 

accused demanded Rs. 10,000/-from the complainant and this was not stated before 

him by the complainant. On 02-06-15 he went to the place of occurrence at 8:40 

pm. He did not took the complainant with him to the place of occurrence but she 
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was present there at the place of occurrence with him.  The mother of the 

complainant did not stated before him that her daughter came to her house on the 

issue relating to demand of Rs. 10,000/-. He did not seize any burning clothes and 

the complainant did not stated before him about it. He did not seize any proof of the 

fact or any document that the complainant and the accused are married. The 

complainant stated before him that she had injuries on her body but she did not 

stated specifically before him where she sustained injuries. He did not see the 

injuries of the complainant. He did not recorded the statement of the Gaon Burah 

about the occurrence. The complainant did not stated before him that on 31-05-15 

with what instrument she was assaulted. The medical report was received by which 

police officer/constable is not mentioned there. The complainant had stated before 

him that she is aged 20 years and she was married about 3 years ago with the 

accused. The suggestions put forward are of total denial.  

Evidence from the side of defence 

18. DW1 in his evidence has deposed that he knows that the accused and the informant 

were living together. There was no social marriage with the informant. He never 

heard about the quarrel with the informant & accused and he never saw it also. The 

informant never informed him about any incident which took place with her. She 

went to her parent’s house and most of the time she stays there. The accused went 

to bring the informant but she never came back.  

19. During his cross examination he stated that he didn’t know if the informant lodged a 

case on 31/05/15. He didn’t know whether the accused and the informant were 

having good or bad relations between them. The suggestions put forward is of total 

denial.   

I have heard the arguments of the learned Asst.PP & the learned defence 

counsel. 

20. On the close scrutiny of the evidence on record it appears that PW-1 & PW2 did not 

had any idea about the occurrence. Similarly, PW4 who is the brother in law of the 

informant did not have much idea about the occurrence, but he heard about some 

quarrel taking place between the informant and the accused person. Now, in this 

case the star witness of this case is the informant i.e. PW-3. This court needs to 

closely scrutinize the evidence of PW3. On perusal of the evidence of PW3 it cannot 

be denied that both parties were married. However, it has been mentioned by PW3 

that the accused person had started torturing her by demanding money and when 

she could not bring the money she was assaulted. The evidence of PW3 does not 
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have any corroboration of other PWs. During the cross examination of PW-3 it came 

to light that there were certain clothes which were burnt by the accused person. But 

in this case during the cross examination of the I/O i.e. PW6 it has been stated that 

he did not seize any burning clothes and the complainant did not state before the 

I/O about it. This itself creates a contradiction in the evidence of PW4. However, the 

test which needs to be seen in a case u/s 498 A of IPC is that  in order to hold a 

person guilty of theoffence under this section, prosecution is required to establish 

that the 

husband or the relative of the husband of a woman treated her in such a 

manner, which is likely to drive her to commit suicide or to cause grave 

injury or danger to life, limb or health or that the harassment towards the 

woman was with a view to coercing her or any person related her to meet 

any unlawful demand for any property or valuable security or is on account 

of failure by her or any person related to her to meet such demand. 

21. In this case, it has been mentioned only by PW3 that there was a demand of money 

and she was assaulted but the amount of money which has been demanded by the 

accused person does not find any place in the FIR as well as in the evidence of PW3. 

The mere use of the words i.e. demand for money by the accused person is a vague 

word and needs to be brought to light what was the demand made by the accused 

person and whether such demand was of such a nature which is likely to drive her to 

commit suicide or to cause graveinjury or danger to life, limb or health or that the 

harassment towards thewoman was with a view to coercing her or any person 

related her to meetany unlawful demand for any property or valuable security or is 

on account 

of failure by her or any person related to her to meet such demand.  

22. In this case, even if the prosecution has examined the medical officer as PW5 but 

from the evidence of PW3 she has merely stated that she was assaulted by the 

accused person. The injury report in connection with this case leads to one facet that 

she had sustained injuries in the form of bruise and she had sustained some injuries 

on her right arm and right forearm. But during the course of evidence of PW3 she 

has not stated that how she sustained injuries and on which part of the body she 

sustained injuries. Nowhere in the evidence of PW3 she stated that she had 

sustained injury, bodily pain or infirmity or otherwise. Even if Ext.3 mentioned about 

the injury sustained by PW3 but there is lack of corroboration between the evidence 

of PW3 i.e. ocular evidence and medical evidence. During the cross examination of 
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PW5 he has admitted that the victim had not stated before him about the continuous 

history of assault. This is evident on perusal of the evidence of PW3 that the cruelty 

meted out to the informant was of not a continuous nature.  There is nothing in the 

evidence on record to hold that the accused person has been continuously and 

persistently harassing the informant or had shown cruelty towards her. There is no 

evidence brought to light by the prosecution side that the nature and gravity of the 

harassment was such that the same was unbearable for the informant and it had 

drove her to commit suicide or that there was grave injury or danger to her life, limb 

or health.  

23. This court has also taken consideration the evidence of PW6 i.e. the IO of this case 

and it appears that the complainant has not mentioned about the demand of dowry 

in the FIR but it was stated before him. However, PW3 has failed to mention it 

during the course of evidence. 

24. The statement of the victim u/s 164 of CrPC was recorded before the Court by my ld. 

Predecessor. But during the course  of cross examination of PW3 the ld. Defence 

side has remained silent with regard to the cross examination of PW3 in reference to 

her statement u/s 164 of CrPC. The statement u/s 164 CrPC mentions about the 

physical and mental torture demanding money, but it does not mention about what 

was the amount demanded by the accused person. There is no denial of the fact that 

the victim was assaulted on 31-05-2015 and she had sustained some injury. But the 

injuries cannot be said to be such a nature and the same was unbearable for the 

informant and it had drove her to commit suicide or that there was grave injury or 

danger to her life, limb or health. The statement u/s 164 of CrPC mentions about the 

act of assault taking place on a single day i.e. on 31-05-2015.  

25. The ld. Defence side has also adduced one DW from their side and it appears that 

there was no social marriage between the accused and the informant and he never 

heard about any quarrel. But this evidence of DW-1 does not hold good as the 

marriage has been established through the cross examination of PW-3. However, the 

cross examination of DW-1 has been static on the issue that the complainant use to 

stay at her parent’s home and when the accused went to bring her she did not 

return back.  

26. This court has also taken into consideration the statement of the accused person u/s 

313 of CrPC and it appears that his plea is of total denial and the version of DW-1 as 

to the fact that the accused went to bring his wife back stands proved through the 

evidence of DW-1.  
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27. There is lack of corroboration in the evidence of PWs of this case and the evidence of 

PW-3 has been inconsistent with the evidence of PW1, PW2 and PW4. Even if there 

is an act of assault which took place on 31-05-2015 but the accused person has been 

charged for an offence u/s 498 A of IPC. There is no ingredient of cruelty u/s 498 A 

of IPC which could be brought to light by the prosecution side. The allegation with 

regard to the demand of dowry and the act of continuous assault could not prove by 

the prosecution side.  

28. The Hon’ble Supreme Court in a decision as reported in Manju Ram Kalita vs. 

State of Assam12010 (2)GLT (SC) 27has observed at parano. 22 –“Cruelty” for 

the purpose of Section 498-A IPC is to be established inthe context of S. 498-A IPC 

as it may be a different from other statutoryprovisions. It is to be 

determined/inferred by considering the conduct ofthe man, weighing the gravity or 

seriousness of his acts and to find out asto whether it is likely to drive the woman to 

commit suicide etc. It is tobe established that the woman has been subjected to 

crueltycontinuously/persistently or at least in close proximity of time of lodgingthe 

complaint. Petty quarrels cannot be termed as ‘cruelty’ to attract theprovisions of 

Section 498-A IPC. Causing mental torture to the extentthat it becomes unbearable 

may be termed as cruelty.” 

29. The Hon’ble Apex Court has also held in Girdhar Shankar Tawade vs. 

State of Maharashtra2AIR 2002 SC 2078that “cruelty” hasto be understood 

having a specific statutory meaning provided in Section498A IPC and there should be 

a case of continuous state of affairs oftorture by one to another. 

30. In this case there is no such continuous state of affairs brought to light by the 

prosecution side.  

31. During the evidence of these PW’S none of the ingredients of section 498 A of IPC 

could be bought forwarded by the prosecution during the course of evidence. Hence, 

this court finds itself difficult that no such essential elements of the above mentioned 

sections could be proved by the prosecution beyond reasonable doubt. 

32. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 
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2010 (2)GLT (SC) 27 

2AIR 2002 SC 2078 
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Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

33. In the case of V. D. Jhingan Vs. State of Uttar Pradesh3AIR 1966 SC 1762the 

hon’ble supreme court has held that it is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

34. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

35. In the light of the above discussion & reasons, I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt. Hence, the accused person deserves to be acquitted of the charge 

leveled against him. 

ORDER 

In view of the above discussions and reasons it is held that the 

prosecution has failed to prove the charge leveled against the accused 

person & as such the accused person is acquitted of the charge leveled 

against him under section 498A of IPC  and he is thereby set at liberty.  

Make necessary entry in the judgment register.  

Given under my hand and seal of this court on this the 16TH day of 

AUGUST, 2019 at MARGHERITA COURT. 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 
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APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SRI DILIP KISSAN 

PW2: SMTI MANJU KISSAN 

PW3: SMTI BOBY BARUAH 

PW4: SRI BISWANATH TASSA 

PW5: Dr. ABHISHEK GARODIA(M/O) 

PW6: GHANASHYAM HAZARIKA(I/O) 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS: 

EXT 1 IS THE FIR 

EX1 (1) IS THE SIGNATURE OF PW3 

EXT 2 IS THE STATEMENT U/SEC 164 OF CrPC 

EXT 2(1) IS THE SIGNATURES OF PW3 

EXT3 IS THE MEDICAL REPORT 

EXT3(1) IS THE SIGNATURE OF PW5 

EXT4 IS THE SKETCH MAP 

EXT4(1) IS THE SIGNATURE OF PW6 

EXT5 IS THE CHARGE SHEET  

EXT5(1) IS THE SIGNATURE OF PW6  

DEFENCE EXHIBITS: NIL 

 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 
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