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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 111 of 2016  

 

STATE OF ASSAM 

-VS- 

KRISHNA KUMAR CHETRY, S/O LATE KESAV BAHADUR CHETRY 

VILL. NEPATIA LIMBU GAON,  

P.S. CHNGCHUP CHARIALI, DIST. TINSUKIA, ASSAM 

 

Under Section 279/338 of IPC 

 

 Present:            Debasish Kashyap, 

     Sub-Divisional Judicial Magistrate (M), Sadiya 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 
FOR THE ACCUSED: Sri M. Buragohain, Smt. Tribeni Sonowal 
 
OFFENCE EXPLAINED ON: 07/08/2017  
 
EVIDENCE RECORDED ON: 22/02/2018, 16/03/2018, 11/04/2018, 28/05/2018, 

28/08/2018, 24/09/2018  

 
ARGUMENT HEARD ON: 14/08/2019  

 
JUDGMENT DELIVERED ON: 14/08/2019   

JUDGMENT 

 

1. The case of the prosecution is that on 07/10/2016 at about 4 PM, Md. 

Anowar Hussain and his son Tamizuddin were riding their bike bearing 

Registration No.AS-06/1948 from Sonpura Nagan Daily bazar to Chapakhowa. 

The accused who was riding his bike bearing Registration No.AR-11A/2856 in a 
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rash and negligent way had hit the bike of Tamizuddin near Sonpura Deorigaon 

chariali because of which Anowar Hussain sustained grievous injuries and the 

bike also got damaged.    

 

2. An FIR was lodged by the wife of Anowar Hussain regarding the incident 

at Cheng Chup Chariali PS which was registered as Cheng Chup Chariali PS case 

No.20/2016 under section 279/338/427 of IPC and S.I. Tankeswar Das took over   

the investigation of the case. After investigation, charge-sheet was submitted 

against the accused persons under Section 279/338/427 of IPC. 

 

3. The accused appeared before the Court and he was allowed to go on bail. 

Copies of relevant documents were furnished to him. After hearing both sides 

and finding prima facie material, my learned predecessor explained the 

particulars of the offence under Section 279/338 of IPC to the accused to which 

he pleaded not guilty and claimed to be tried. 

  

4. Prosecution has adduced evidence of eight witnesses including the I/O. 

The accused is examined under Section 313 of Cr.P.C. and his plea is of total 

denial. The accused declined to adduce any evidence and hence defence 

evidence is closed. I have heard the argument of both the sides. 

 

5.   POINT FOR DETERMINATION: 

1. Whether the accused on 07.10.2016 at about 4 PM near Sonpura Deori 

gaon Chariali, P.S. Cheng Chup Chariali, Dist. Tinsukia, Assam rode one Hero 

Glamour bike bearing number AR-11-A/2856 in a rash and negligent manner 

endangering human life and thereby committed an offence punishable under 

Section 279 of IPC? 

 

2. Whether the accused on or about the same date, time and place rode one 

Hero Glamour bike bearing number AR-11-A/2856 in a rash and negligent 

manner so as to endanger human life or the personal safety of others which 

caused grievous hurt to Anowar Hussain and thereby committed an offence 

punishable under Section 338 of IPC? 
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DISCUSSION, DECISION AND REASONS THEREFORE: 

Both the points for determination are taken together for discussion for the sake 

of convenience. 

 

6. P.W. 1, Nafisa Begum is the informant in this case. She deposed in her 

evidence that the incident had occurred about 1 year 3/4 months ago from the 

date of her recording evidence in the month of October. Her son and husband 

were returning home from Sonpura in a bike. Her son was riding the bike while 

her husband was the pillion. Her son slowed down the bike as her husband was 

to attend nature’s call. At that time, the accused came in his bike and knocked 

down her husband’s bike at Deori Chariali because of which both her son and 

husband fell down from the bike and sustained injuries. Her husband had torn 

injuries on the side of his face, injuries on his eye side, injuries on his forehead, 

near the nose, below the nose. Her son had injuries on his shoulder, fore arms 

and knees. She was informed by his son that he was at the Chapakhowa Medical. 

The vehicle was seized by the police. She lodged the FIR. She again deposed 

that she had met the accused and had asked him about the accident. Her 

husband was admitted to D.C. Borah Nursing home for 17 days at Doomdooma. 

She proved the FIR as Ext.1 and her signature as Ext.1(1). She proved the 

seizure list as Ext2 and her signature as Ext2(1). In her cross, she stated that the 

FIR was lodged after 17 days of the incident after meeting the accused. She 

again stated that she wanted money and medical expenses from the accused. 

But the accused had told her that he would not be able to give any money and 

thereafter, she has lodged the FIR after discussing with the police. She also 

stated that the road was made with pebbles and the condition of the road was 

not good. From the evidence of this witness, it is clear that she has not 

personally seen the alleged incident.  

 

7. P.W. 2, Sri Girin Baruah is another witness of the case. He stated that 

about 1/ 2 years ago from the date of his deposition, he saw an accident and the 

accused was present on that spot. However, he cannot say how the accident had 

occurred and who are the persons involved. His evidence hence, would not be of 

any help to the prosecution.  
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8. P.W.3, Md. Tamizuddin Talukdar is one of the victims in this case. He 

deposed that the occurrence took place in 2016 during the time of Durga Puja at 

about 4:00pm. At that time he and his father were coming in a bike from 

Sunpura to Sadiya. The incident took place near the Deori Chariali after crossing 

medical chariali. The accused was also coming in a bike from the front side by 

riding the bike in a “Dholong Palong” manner. The accused was not driving in a 

proper balance. P.W. 3 also deposed that there were potholes on the road and 

he made his bike to slow down. At that time, the accused came and had hit with 

his bike the leg guard of his bike in the right side. The engine lower portion nuts 

were open and the bike moved around. The bike fell down and he along with his 

father also fell down on the road. He was able to get up after 5 minute and his 

leg was inside the bike and his shoes got stuck in the bike. The accused had also 

slipped and went on the side of the road. There was no one present nearby. 

When he went to pick up his father, he saw that his father was upside down and 

when he picked up his father, he saw that he was bleeding from mouth. The 

right side of his was torn.  After sometime, five/four people came there and gave 

him a towel and tied it. His father was unable to have water and the accused was 

also offered water. He saw that his father’s one eye almost came out.    

 
9. P.W. 3 also stated that his mobile had broken and his father’s mobile was 

lost. Three male persons came there and picked up his bike. The bike of the 

accused was completely damaged. The bikes were kept in a side and one person 

managed an Auto for injured persons and sent them to the Chapakhowa medical. 

He called his mother by the mobile of the Auto driver. His mother came along 

with one of his brother and later on they were taken to D.C. Borah nursing 

home. As testified by P.W.3, his father was in the medical for 27 days. After 

15/16 days they came to Sunpura and at the police station. His father recovered 

a bit after 15/16 days. They informed the police about the accident. P.W.3 

testified that the police took his bike, driving license and which he submitted 

there. He also deposed that the son of the accused also came to the police 

station and they wanted to compromise the case with the accused. The son of 

the accused said that he did not have money as he had spent money in the 

medical and in the repairing of the bike for an amount of Rs.22700/-. Then, one 

of the sisters of P.W.3 said that if the accused gives Rs.20,000 to Rs.30,000/-,  

they would compromise the case. However, the son of the accused asked them 
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to claim insurance and take the money as they were not in a position to give 

money. Thereafter, they lodged an FIR at the police station. He proved the 

zimma nama as Ext3 and his signature as Ext3(1). He also proved the seizure list 

as Ext2 and his signature as Ext2(2). In his cross, he stated whatever he has 

stated in the Court is also stated by him before the police. He denied the 

suggestion that he did not state before police that the accused was riding his 

bike in “dholong polong” manner and had hit the right side of the leg guard of 

his bike. He also denied the suggestion that he had not stated before police that 

by hitting them with the bike, the accused had thrown them to the left side of 

the road and because of that his father was bleeding from mouth, the right side 

of his was torn and that he saw that his father’s one eye almost came out. 

However, the I/O as P.W.8 has confirmed that P.W.3 did not make these 

statements before him. The P.W.3 also stated that the road was filled with 

pebbles and it was not smooth. He denied the suggestion that his bike had hit a 

stone because of which it slipped and had hit the bike of the accused to the left 

side of the road.  

 

10. P.W.4, Sri Anjan Baruah deposed that on a day about 1 ½ year ago, he 

was going to the market from his home in the afternoon. He saw an accident on 

his way and saw that Krishna Chetry was prepared to be taken to the hospital. In 

cross, he stated that he did not see the incident and he cannot say for whose 

fault the incident had happened. He also stated that the condition of the road at 

the place of occurrence was very bad. 

 

11. P.W.5, Mukti Nath Baruah deposed that about 2 years ago when he was 

coming home from market, he saw a gathering and stopped. He could see that 

there was an accident. But he could not say how and for whose fault it 

happened. In cross, he stated that he did not see the incident. He also stated 

that the condition of the road at the place of occurrence was very bad and it was 

full of big holes. 

 

12. P.W. 6, Dr. Junmoni Kachari stated that on 7/10/16 she was working at 

the Chapakhowa FRU. On that day at 5:50pm, she examined Md. Anwar Hussain, 

Aged 65 Yrs, S/O Mrs Nafiza Begum, Rupai Siding. On examination she found 

lacerated cut injury over lip, injury over right eye lid, injury of the right palm, 
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colish fracture of left hand (wrist joint), right sided lacerated cut with whole lid & 

facial scalp swelling, injury of upper and lower tooth incisions and advised CT 

Brain, X-Ray of face, skull, right hand wrist joint and after patient was referred to 

Tinsukia, Civil Hospital. Ext.4 is the injury report and Ext.4(1) is her signature.  In 

cross, she stated that the examination conducted was only an external 

examination without any scientific instrument.  

 

13. P.W. 7, Anwar Hussain who is the husband of the complainant stated that 

in 2016 on the day of Durga Puja Bel Boron, he was coming with his son on a 

bike in slow manner. When they were about to reach Deori Basti Chariali, a bike 

came from opposite direction in high speed and knocked him down along with 

his son. He could not state what happened thereafter. He regained senses at 

Doomdooma D.C. Bora chamber. He had injuries on his both hands and it got 

fractured. Injuries were also there on his legs and eyes. 10 of his teeth were 

broken. He was admitted for 1/15 days in hospital. In cross, he stated that he 

cannot say how the incident had happened and who was riding the bike. He also 

stated that he has no idea as to how the bike knocked down their vehicle. As 

further stated by him, the road where the incident took place was “kutcha” road 

and a lot of potholes were there on the road.  

 

14. P.W. 8, SI Tankeswar Das stated that he was working as O/C of Cheng 

Chup Chariali PS on the day of occurrence. Nafisa Begum lodged an FIR and he 

registered the case under section 279/338/427 of IPC and entrusted the case 

himself. He recorded the statement of the complainant along with the witnesses 

and prepared sketch map. He sent the husband of the complainant and her son 

for medical examination. He seized both the bike for MVI examination. He 

collected the MVI and medical report and arrested the accused. Later on, the 

accused was allowed to go on bail and on completion of investigation, he 

submitted charge sheet in this case. Ext2 is the seizure list and Ext2(2) is his 

signature. Ext5 is the sketch map and Ext5(1) is his signature. Ext6 is the Charge 

sheet and Ext6(1) is his signature. In cross, he stated that P.W.3 did not state 

before him that the accused came in “dholong polong” manner and hit the bike 

of Tamizuddin on the right side.  

 

15. It is clear from the above evidence that the FIR (Ext.1) was lodged by the 
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P.W.1 after 17 days of the incident. The P.W.1 is not an eye witness to the 

alleged incident. She had heard about the same from her son and lodged the FIR 

on that basis. It is also clear that the FIR was lodged after meeting the accused. 

The P.W.1 wanted money and medical expenses from the accused. But when the 

accused had told her that he would not be able to give any money, she has 

lodged the FIR after discussing with the police. Similarly, it appears from the 

evidence of the P.W.3 that one of the sisters of the P.W.3 wanted to compromise 

the case if the accused can give them Rs.20,000 to Rs.30,000/-. But since the 

accused could not give them any money, they lodged the FIR. Thus, it is clear 

that there was a delay of 17 days in lodging the FIR and the reason for the same 

is that the informant and her family members wanted money from the accused. 

Moreover, the FIR is lodged by the informant after discussing with police on the 

basis of information received from her son and not on her own knowledge. There 

is hence scope for doubt on the reliability of the contents of the FIR which is to 

be put to test with the available evidence on record. 

 

16. Among the prosecution witnesses, P.W.3 and P.W.7 are the victims as 

well as the eye witnesses of the alleged incident. The P.W.7 has only stated that 

a bike came from the opposite direction at high speed and knocked down the 

bike which he was riding along with his son (P.W.3). He also stated in his cross 

that he is not aware who was riding that bike and how the incident took place. 

Thus, there is no evidence from him that the accused was riding the bike in 

question as alleged. There is also no evidence from this witness that the accused 

rode any bike in rash and negligent manner. Further, there is no evidence from 

this witness regarding the involvement of the accused in the alleged incident.  

 

17. On the other hand, the other eye witness as well as victim P.W.3 has 

stated that the accused was riding a bike from the front side in a “Dholong 

Palong” manner and he was not riding in a proper balance. However, this fact is 

stated by the witness for the first time in the Court as he did not state the same 

before the police during investigation. It is clear from the evidence of the P.W.3 

that his sister wanted to compromise the matter with the accused if the later 

could pay Rs.20,000/- to Rs.30,000/- and when the accused was unable to pay 

such amount, this case was lodged. Thus, there is improvement in the statement 

of this witness and keeping in view such facts and circumstances regarding the 
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initiation of this case, there is considerable doubt in the evidence of this witness. 

The other eye witness (P.W.7) who is the father of the P.W.3 has not at all 

supported this evidence of the P.W.3. This evidence of the P.W.3 in fact, is not 

supported by any of the witnesses. Because of these facts, this evidence of the 

P.W.3 is not believable.  

 

18. On the other hand, there is no any evidence from this witness (P.W.3) too 

that the accused rode his bike in rash and negligent manner. In fact, there is no 

evidence from the prosecution side that the accused rode his bike in rash and 

negligent manner. Among the prosecution witnesses, it is only the P.W.3 who 

has stated that the bike which the accused rode had hit the bike which the P.W.3 

along with his father (P.W.7) was riding. It also came out from his evidence that 

the P.W.7 sustained injuries as a result. The medical examiner (P.W.6) also 

supports the injuries sustained by the P.W.7. However, evidence does not 

suggest that same was because of any rash and negligent act on the part of the 

accused. On the other hand, it transpires from the evidence that the condition of 

the road at the place of the incident was extremely bad and the road was full of 

potholes. Therefore, it is quite possible that the incident was a result of accident 

due to such bad condition of road.  

 

19. Based on the above discussion, it transpires that prosecution has failed to 

satisfactorily establish that the accused had rode his bike in rash and negligent 

manner and thereby had hit the bike which the husband and son of the 

informant were riding. Moreover, prosecution has also failed to satisfactorily 

establish that the husband of the informant sustained injuries because of any 

rash and negligent act of the accused.  

 

20. Therefore, considering all the aspect including the circumstances of the 

case, I am of the opinion that the prosecution has failed to prove its case under 

Section 279/337/304A of I.P.C. against the accused. Accordingly, the accused 

Krishna Kumar Chetry is found not guilty and acquitted of the charge under 

Section 279/338 of I.P.C. and he is set at liberty forthwith.  

 

21. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  
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22. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 14th day of August, 2019.                                          

              

 

            

   (Debasish Kashyap) 

                   Sub-Divisional Judicial Magistrate (M), 
                              Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…………..….FIR 

Ext.1 (1)……….. Signature of P.W.1 (Complainant) 

Ext.2……………... Seizure list 

Ext.2 (1)………….Signature of P.W 3 

Ext.3………………… Zimma nama 

Ext.3(1)……………. Signature of P.W 3 

Ext.4…………………. Injury report 

Ext.4(1)…………….. Signature of P.W 6 (Dr. Junuma Kachari) 

Ext.5…………………. Sketch Map 

Ext.5(1)……………. Signature of P.W.8 (SI, Tankeswar Das) 

Ext.6………………… Charge Sheet 

Ext.6(1)…………… Signature of P.W.8 (SI, Tankeswar Das) 

EXHIBIT OF THE DEFENCE  

NONE 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

PROSECUTION WITNESS 

P.W.1:  Smti. Nafiza Begum 

P.W.2:  Sri Girin Baruah 

P.W.3:  Md. Tanizuddin Talukdar 

P.W.4:  Sri Anjan Baruah 

P.W.5:  Sri Muktinath Baruah 

P.W.6:  Dr. Junuma Kachari 

P.W.7:  Md. Anwar Hussain 

P.W.8:  SI, Tankeswar Das 
 

DEFENCE WITNESS 

NONE 

         (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

            Chapakhowa, Sadiya   
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