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JUDGMENT 

 

1. The case of the prosecution is that at about 11:00 AM of 06/11/2018, one 

Moina Deori (P.W.1 herein) had gone to the SBI ATM booth at Chapakhowa to 

transfer money by using his ATM card. The accused Ranjyoti Sonowal came there 

and fraudulently took the ATM card of Sri Moina Deori in the guise of helping him 

in transferring money to Lakhimpur and exchanged it with one ATM card in the 

name of Lakhimi Deori. Thereafter, the accused Ranjyoti Sonowal fraudulently 

withdrew Rs.22,185/- from the A/C No.30929643911 of Sri Moina Deori by using 

his ATM card.  

 

2. Some days after this incident, i.e., on 18/11/2018 at about 4 PM, one Sri 

Moni Kumar Taye had gone to the SBI ATM booth at Chapakhowa to activate his 

new ATM card. The accused Ranjyoti Sonowal came there and fraudulently took 

the ATM card of Sri Moni Kumar Taye taking advantage of his ignorance and 

exchanged it with one ATM card in the name of Moina Deori. Thereafter, the 

accused Ranjyoti Sonowal fraudulently withdrew Rs.20,000/- from the A/C 

No.33719269702 of Sri Moni Kumar Taye by using his ATM card. 

 

3. It is further the case of the prosecution that cash amount of Rs.20,000/- 

which was withdrawn by the accused Sri Ranjyoti Sonowal from the account of 

Moina Deori was kept by the accused Sri Dipak Gogoi which was later recovered 

from his home. Sri Moina Deori lodged an FIR (Ext.1) in this regard at Sadiya 

P.S. on 21/11/2018. Again, Sri Mani Kumar Taye also lodged an FIR (Ext.4) 

regarding the incident that happened to him at Sadiya P.S. on 22/11/2018. The 

FIR lodged by Sri Moina Deori (Ext.1) was registered as Sadiya PS case 

no.163/2018 under section 420 of IPC read with Section 66D of the Information 

Technology Act, 2000. Again, owing to the similar nature of the crime committed 

by the same accused within a span of very few days and at the same place of 

occurrence, the FIR lodged by Sri Moni Kumar Taye (Ext.4) was treated as 

supplementary FIR in connection with Sadiya PS case no.163/2018 and SI 

Samsuddin Ahmed was entrusted to investigate the case. Both the accused were 

arrested and remanded to judicial custody. The ATM card in the name of Lakhimi 
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Deori and cash amount of Rs.15,500/- were recovered and seized. The accused 

were later released on bail. On completion of investigation, charge-sheet was 

submitted against the both the accused under Section 420/34 of IPC. 

 

4. The accused Dipak Gogoi appeared in the Court on receipt of summons. 

Accused Ranjyoti Sonowal was in judicial custody in connection with another case 

and he is produced. Copies of relevant documents are furnished to both the 

accused. After hearing both sides, and finding prima facie material, charge under 

Section 406/420/379 of IPC is framed against the accused Sri Ranjyoti Sonowal. 

Again, separate charge under Section 411 of IPC is framed against the accused 

Sri Dipak Gogoi. The particulars of the said offence was read over and explained 

to the accused persons to which they pleaded not guilty and claimed to be tried.  

  

5.  Prosecution has adduced evidence of six witnesses including the I/O. 

Seized materials are produced in the Court. The accused are examined under 

Section 313 of Cr.P.C. and their plea is of total denial. Defence side declined to 

adduce any evidence and hence defence evidence is closed. I have heard the 

argument of both the sides. 

 

6.    POINT FOR DETERMINATION: 

1. Whether the accused Sri Ranjyoti Sonowal on 06/11/2018 at about 11 AM 

at the ATM Booth of SBI, Chapakhowa at Chapakhowa, P.S. Sadiya, Dist. 

Tinsukia, Assam being entrusted with the SBI ATM card of Sri Moina Deori to 

transfer money from his bank account for her dishonestly converted the same to 

his own use and that he thereby committed an offence punishable under Section 

406 of the IPC?  

2. Whether the accused Sri Ranjyoti Sonowal on the same date, same time 

and at the same place cheated Sri Moina Deori by dishonestly inducing him to 

deliver an SBI ATM card of Sri Moina Deori to you which was the property of said 

Sri Moina Deori and that he thereby committed an offence punishable under 

Section 420 of the IPC? 

3. Whether the accused Sri Ranjyoti Sonowal on the same date, same time 

and at the same place committed theft of one SBI ATM card of Sri Moina Deori 

by taking it out of possession of said Sri Moina Deori and thereby committed an 

offence punishable under Section 379 of the IPC? 
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4. Whether the accused Sri Dipak Gogoi on 08/11/2018 at your house at 

Seuj Nagar, Chapakhowa, P.S. Sadiya, Dist. Tinsukia, Assam dishonestly received 

stolen property, i.e., cash amount of Rs.20,000/- belonging to Sri Moina Deori 

knowing or having reason to believe that such property was stolen property and 

thereby committed an offence punishable under Section 411 of the IPC? 

   

DISCUSSION, DECISION AND REASONS THEREFORE: 

 

7. P.W. 1, Sri Moina Deori deposed that on 06.11.2018 at about 11:30am, 

he had come to SBI ATM at Chapakhowa to transfer money. He was standing in 

queue at the ATM and the accused Ranjyoti was standing in front of him in the 

same ATM. Ranjyoti was helping other people in the ATM in their work. Then 

Ranjyoti asked him what work he has. When the P.W.1 told Ranjyoti that he has 

to transfer money, he offered to help him in doing that. Therefore, the P.W.1 

handed over his ATM card to Ranjyoti along with a slip where the other account 

number was written. After sometime, Ranjyoti handed him back the ATM card 

and told that the money had been transferred to the desired account. 

 

8. P.W. 1 again deposed that he went home and brought his passbook. He 

updated the passbook in SBI Chapakhowa branch. Then he could know that 

Ranjyoti had fraudulently withdrawn Rs.22185/- from his account by using his 

ATM card. He went back home and found that Ranjyoti had kept his ATM card 

and had given him another ATM card in the name of Lakhimi Deori. Then he 

lodged a case regarding the incident at Sadiya PS. Ext1 is the FIR and Ext1(1) is 

his signature. The witness further testified that police had seized the ATM card in 

the name of Lakhimi Deori which Ranjyoti had given to him and police had 

prepared seizure list. Ext2 is the seizure list and Ext2(1) is his signature.  

 

9. In his cross, the P.W.1 stated that he could know that the accused 

Ranjyoti had fraudulently withdrawn money from his account after three days of 

the incident. He admitted that he himself had given his ATM card to the accused 

when the later told that he could help him in transferring money. He also told the 

accused his secret PIN. The witness stated that he cannot see any passbook and 

ATM card in the Court. He also stated that he did not see the accused Dipak 

Gogoi on the day of the incident. He also admitted that he had done mistake by 
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handing over his ATM card to the accused.  

 

10. P.W. 2, Smti. Junmoni Gogoi is the wife of the accused Dipak Gogoi. She 

deposed that the accused Ranjyoti had informed the police that he had given 

Rs.15000/- to her husband, Dipak Gogoi. But actually he did not give any money 

to her husband. Her husband had given her Rs.15500/- to keep and she had kept 

it in the armirah of her house. One day, police went to her house and seized 

Rs.15500/- from her house and prepared seizure list. Ext3 is the seizure list and 

Ext3(1) is her signature. In cross, she stated that her husband had given her that 

money for payment of instalment of their vehicle.  

 

11. P.W. 3, Sri Diganta Gogoi is the brother of the accused Dipak Gogoi. He 

deposed that Ranjyoti had informed the police that he had given some money to 

his brother Dipak Gogoi. One day, police went to his house and seized some 

money from the house of his brother Dipak Gogoi and prepared seizure list. Ext3 

is the seizure list and Ext3(2) is his signature. In cross, he stated that he cannot 

say what happened to the seized money.  

 

12. P.W. 4, Sri Mani Kumar Taye deposed that on 14.11.2018 at about 4pm, 

he had gone to SBI ATM at Chapakhowa to activate his new ATM card. 

Accordingly, he had activated his SBI ATM card in the said ATM. Thereafter, he 

had tried to inquire his A/C balance in the ATM. But, accidentally, he pressed the 

withdrawal button in the ATM. Suddenly, the accused Ranjyoti appeared in the 

ATM and offered to help him. Ranjyoti guided him in the ATM booth and also 

took his ATM. As deposed by the witness, he told Ranjyoti his secret PIN. Then 

Ranjyoti had given him one ATM card and went away. After some time, he 

received a message in his mobile number that Rs.20,000/- was withdrawn from 

his account. Then he went to SBI ATM at Dholla and tried to check his account 

balance by entering the PIN. But the ATM showed wrong PIN. Then he looked at 

the ATM card in his hand and saw that it was in the name of one Moina Deori. 

Then he could realize that Ranjyoti had taken away his ATM card in the ATM 

booth and withdrawn his money by using his PIN number which he had stated to 

Ranjyoti. Moreover, Ranjyoti had also exchanged his ATM card with that of Moina 

Deori.     
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13. P.W. 4 again testified that on the same day, he called at customer care 

and blocked his ATM card. He searched for Moina Deori the next day but could 

not find him. Then he lodged one FIR at Sadiya PS regarding this incident. Ext4 

is the FIR and Ext4(1) is his signature. In cross, he stated that he had handed 

over the ATM card in the name of Moina Deori to police but he cannot say what 

happened to his own ATM card. He also stated that he cannot see his own ATM, 

card in the Court. He denied the suggestion that Rs.20,000/- was not withdrawn 

from his account by the accused Ranjyoti.  

 

14. P.W. 5, Sri Shyamal Deori stated that the informant had taken him to SBI 

Chapakhowa branch in connection with theft of his ATM card. Someone had 

stolen money from his bank account by using his ATM card. He had seen the 

CCTV footage of SBI Chapakhowa ATM and saw the accused Ranjyoti in the 

footage. Later, police had seized one ATM card in the name of some Deori from 

the possession of the informant. It is told by the informant that his ATM card was 

exchanged with the ATM card in the name of some Deori by the accused 

Ranjyoti. Police prepared a seizure list and he signed there. Ext2 is the seizure 

list and Ext2(2) is his signature. 

 

15. In cross, he stated that he cannot say what is written in Ext.2. He also 

stated that he cannot see any CCTV footage in the Court. He denied the 

suggestion that he did not see any CCTV footage.  

 

16. P.W.6, Samsuddin Ahmed is the investigating officer of this case. He 

deposed that on 30.11.2018, he was posted as 2nd O/C, at Sadiya PS. On that 

day, he was entrusted with the investigation of this case by O/C, Sri Dipjyoti 

Dadhara. Thereafter, he enquired the complainant in the police station and 

recorded his statement. He visited the place of occurrence (P.O), draw a sketch 

of the P.O, and arrested the accused Ranjyoti Sonowal on 22.11.2018 at 

Chapakhowa town and brought him to the police station. He interrogated the 

accused and he confessed that he had withdrawn Rs. 22185/- from the account 

of the complainant Moina Deori by using his ATM card on three occasions on 

06.11.2018, 07.11.2018 and 08.11.2018. He also stated that he had kept 

Rs.20000/- out of that money with the other accused Dipak Gogoi and had spent 

the rest of the money.  
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17. P.W.6 again testified that the accused Ranjyoti were produced before the 

court and were remanded to judicial custody. He went to the house of Dipak 

Gogoi and interrogated him. He was brought to the police station. He confessed 

that Ranjyoti had deposited Rs.20000/- with him. He stated that he had spent 

Rs.4500/- out of that money and the rest Rs. 15500/- is in his possession. He led 

them to his house where he had kept Rs. 15500/- in the almirah of his house. He 

handed over Rs.15500/- in cash to him on 02.12.2018 and he seized the same 

and prepared seizure list. Ext3 is the said seizure list and Ext3(3) is his signature. 

M.Ext3 is the bundle of 31 numbers of Rs.500/- notes amounting to Rs. 15500/-. 

M.Ext4 is the envelope containing the M.Ext3.  

 

18. P.W.6 further stated that Dipak Gogoi was produced before the court and 

he was remanded to judicial custody. Thereafter, he was transferred to 

Saikhowagaht P.S., and hence he handed over to case diary to O/C, sadiya PS. 

As per the case diary, no further investigation had taken place after his handing 

over of the same to the O/C. Thereafter, O/C, Sadiya PS, Sri Dipkyoti Dadhara 

submitted charge sheet against both the accused on the basis of his 

investigation. Ext5 is the Charge sheet and Ext.5(1) is the signature of O/C, Sri 

Dipkyoti Dadhara.  

 

19. In cross, the P.W.6 stated that the ATM card of the complainant by which 

the accused is alleged to have fraudulently withdrawn money from his account is 

not recovered. He also stated that the complainant has not mentioned his ATM 

card number. The witness admitted that he did not seize the bank statement of 

the bank account of the complainant. Moreover, he has also not collected any 

details regarding the withdrawal of money on different dates from the account of 

the complainant. He has also not collected any confirmation/statement from the 

bank to ascertain whether the money seized from accused Dipak Gogoi is the 

money withdrawn by the accused Ranjyoti from the ATM by using the ATM card 

of the complainant. He also stated that there is nothing to ascertain that the 

amount of Rs.22,185/- was withdrawn from the account or was transferred to 

some other account. He also does not have any footage of the CCTV from where 

the accused had allegedly withdrawn money. He also stated that he did not 

record the statement of witnesses near the place of occurrence.       
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20. With this evidence on record, we have to now analyze whether this 

evidence coupled with the facts and circumstances can bring home the charges 

against the accused.     

 

Discussion and Decision on Point for determination No.2: 

 

21. Section 420 of IPC defines the offence and provides for its punishment in 

the following words:  

“Section 420: Cheating and dishonestly inducing delivery of property. --

-Whoever cheats and thereby dishonestly induces the person deceived to deliver 

any property to any person, or to make, alter or destroy the whole or any part of 

a valuable security, or anything which is signed or sealed, and which is capable 

of being converted into a valuable security, shall be punished with imprisonment 

of either description for a term which may extend to seven years, and shall also 

be liable to fine.” 

 

22. The essential ingredients of the offence under Section 420 of IPC are the 

following: 

 (i) cheating, 

 (ii) dishonest inducement to deliver property or to make, alter or destroy 

any valuable security or anything which is sealed or signed or is capable of being 

converted into a valuable security: and  

 (iii) mens rea of the accused at the time of making inducement. 

 

23. Cheating is an essential ingredient of the offence under Section 420 of 

IPC which is defined in Section 415 of IPC in the following words: 

Cheating. ------- Whoever, by deceiving any person, fraudulently or dishonestly 

induces the person so deceived to deliver any property to any person, or to 

consent that any person shall retain any property, or intentionally induces the 

person so deceived to do or omit to do anything which he would not do or omit if 

he were not so deceived, and which act or omission causes or is likely to cause 

damage or harm to that person in body, mind, reputation of property, is said to 

“cheat”. 
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24. The essential of the offence of “cheating” are: 

(i) Deception of a person either by making a false or misleading 

representation or by other action or omission; 

(ii) Fraudulent or dishonest inducement of that person to either deliver 

any property or to consent to the retention thereof by any person or 

to intentionally induce that person to do or omit to do anything which 

he would not do or omit if he were not so deceived and which act or 

omission causes or is likely to cause damage or harm to that person in 

body, mind, reputation of property.  

25. Before proceeding to scan and analyse the evidence and materials on 

record in the instant case, it is seemly to refer to certain authorities wherein the 

ingredients of the above offence have been discussed and highlighted. In State 

of Kerala v. A. Pareed Pillai and another (AIR 1973 SC 326), a two-Judge Bench 

ruled that to hold a person guilty of the offence of cheating, it has to be shown 

that his intention was dishonest at the time of making the promise and such a 

dishonest intention cannot be inferred from a mere fact that he could not 

subsequently fulfil the promise.  

 

26. In G.V. Rao v. L.H.V. Prasad and others (2000) 3 SCC 693, the Apex 

Court held that Section 415 has two parts. In the first part, the person must 

dishonestly or fraudulently induce the complainant to deliver any property. In the 

second part, the person should intentionally induce the complainant to do or omit 

to do a thing. That is to say, in the first part, inducement must be dishonest or 

fraudulent. In the second part, the inducement should be intentional. 

 

27. In S.N. Palanitkar and others v. State of Bihar and another (AIR 2001 SC 

2960), it has been laid down that in order to constitute an offence of cheating, 

the intention to deceive should be in existence at the time when the inducement 

was made. It is necessary to show that a person had fraudulent or dishonest 

intention at the time of making the promise, to say that he committed an act of 

cheating. 

 

28. The Apex Court in this case observed the ingredients of an offence of 

cheating as follows:  

(i) there should be fraudulent or dishonest inducement of a person by deceiving 
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him,  

(ii)(a) the person so deceived should be induced to deliver any property to any 

person, or to consent that any person shall retain any property; or  

    (b) the person so deceived should be intentionally induced to do or omit to do 

anything which he would not do or omit if he were not so deceived; and 

(iii) in cases covered by (ii)(b), the act of omission should be one which causes 

or is likely to cause damage or harm to the person induced in body, mind, 

reputation or property. 

 

29. Again, by making observation regarding the distinction between breach of 

contract and the offence of cheating, the Hon‟ble Apex Court in Hridaya Ranjan 

Prasad Verma vs. State of Bihar (2000)4 SCC 168 held that the distinction 

between mere breach of contract and the offence of cheating is a fine one. It 

depends upon the intention of the accused at the time of inducement which may 

be judged by his subsequent conduct but for this subsequent conduct is not the 

sole test. Mere breach of contract cannot give rise of criminal prosecution for 

cheating unless fraudulent or dishonest intention is shown right at the beginning 

of the transaction,that is the time when the offence is said to have been 

committed. Therefore it is the intention which is the gist of the offence. To hold a 

person guilty of cheating it is necessary to show that he had fraudulent or 

dishonest intention at the time of making the promise. From his mere failure to 

keep up promise subsequently such a culpable intention right at the 

beginning,that is when he made the promise cannot be presumed. 

    

30. Now, coming to the facts of the present case, it is apparent from 

evidence on record that there were two separate incidents with the P.W.1 and 

P.W.4 and in both these incidents, the accused Ranjyoti was allegedly involved. 

Moreover, in both these incidents, the P.W.1 and the P.W.4 respectively are the 

only eye witness. From the evidence of the P.W.1 and P.W.4, it is clear that both 

of them had gone to the ATM booth to make transaction with their respective 

ATM cards. It is clear from their evidence that the accused Ranjyoti was in the 

queue in the ATM booth in both the occasions. Both P.W.1 and P.W.4 got 

confused while making transaction with their ATM card and the accused Ranjyoti 

had offered to help them in making the transaction. Both the P.W.1 and P.W.4 

agreed to take help from the accused Ranjyoti and they themselves had handed 
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over their respective ATM card to the accused. It is apparent from evidence that 

the accused Ranjyoti had helped both the P.W.1 and P.W.4 with their 

transactions as promised. It is clear from this evidence that the P.W.1 and P.W.4 

had delivered their ATM card to the accused when he offered to help them and 

the accused did everything with that ATM card as instructed by them. There is 

nothing in this evidence to show that the accused Ranjyoti played any deception 

or any fraudulent or dishonest inducement on the P.W.1 and the P.W.4 to deliver 

the ATM card to the accused.  

 

31. The prosecution has argued that after the delivery of the ATM card by the 

P.W.1, Moina Deori to the accused Ranjyoti, the later had exchanged the same 

with one ATM card in the name of Lakhimi Deori which is seized by the police 

from the P.W.1. It is again argued that the accused Ranjyoti had fraudulently 

withdrawn Rs.22,185/- from the bank account of the P.W.1 by using his ATM 

card which is supported by the P.W.1 and the I/O in their evidence. The 

prosecution has further argued that when the P.W.4, Mani Kumar Taye had 

delivered his ATM card to the accused Ranjyoti, he had exchanged the same with 

one card in the name of Moina Deori and later withdrawn Rs.20,000/- from his 

account. As argued by the prosecution, the money so withdrawn by the accused 

Ranjyoti was kept with the accused Dipak which is established by the recovery of 

the money from his possession. On the other hand, the learned counsel of the 

accused has argued that the evidence and materials produced by the prosecution 

are not sufficient to establish the offence against the accused.       

 

32. It appears that no recovery or seizure is made from the accused Ranjyoti 

Sonowal. The P.W.1 has stated that the accused Ranjyoti had taken away his 

own ATM card and exchanged it with an ATM card in the name of Lakhimi Deori. 

Though, the ATM card in the name of Lakhimi Deori (M.Ext.1) is recovered and 

seized from the P.W.1 (Ext.2), the ATM card of the P.W.1 on the other hand, is 

not recovered from the accused Ranjyoti. Moreover, neither the P.W.1 nor any 

other witness has seen the accused Ranjyoti taking away the ATM card of the 

P.W.1. Again, the P.W.4 has also stated that the accused Ranjyoti Sonowal had 

given him an ATM card in the name of Moina Deori and had taken his own ATM 

card. However, neither the ATM card in the name of Moina Deori is recovered 

and seized from the P.W.4 nor the ATM card of the P.W.4 is recovered from the 



12 

                                    G.R. Case No. 363 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

accused Ranjyoti. In fact, there is no trace of the above ATM cards. Moreover, 

the P.W.4 has also not seen the accused Ranjyoti taking away his ATM card. 

Thus, the victims themselves have not seen the accused taking away their ATM 

cards. They could only realize afterwards that their ATM cards were taken away 

by the accused and same is not based on any credible material. The oral 

evidence of these witnesses is also not supported by any material recovery and 

seizure which casts doubt in their oral evidence. Hence, prosecution evidence is 

lacking in establishing to the satisfaction of the Court that the ATM card of the 

P.W.1 and P.W.4 were even delivered to the accused Ranjyoti.  

 

33. However, it is clear from evidence that neither the P.W.1 nor the P.W.4 

has personally seen or heard from anyone that the accused had withdrawn 

money from their account by using their ATM card. No bank statement of the 

bank account of the P.W.1 and P.W.4 is produced. The I/O (P.W.6) has 

specifically stated that no such bank statement or any other document is seized 

to show that any money is withdrawn from the account of the complainants. No 

bank official is also examined to support the allegation of withdrawal of money 

from the account of the complainant. The P.W.1 has stated that he could know 

about withdrawal of money from his account when he updated his passbook. 

Again, P.W.4 stated that he received SMS alert in his mobile phone regarding 

withdrawal of money from his bank account. However, no such passbook, mobile 

message or the mobile phone is produced. Although, some money is recovered 

from the accused Dipak Gogoi, the I/O has categorically stated that there is 

nothing to show that the same was withdrawn from the account of the 

complainant. Hence, there is no satisfactory evidence from the prosecution to 

establish that even if any withdrawal is made from the bank account of the 

complainant, it was made by using the ATM card of the complainant. There is no 

satisfactory evidence that the accused had withdrawn money from the bank 

account of the complainant by using their ATM card.   

 

34. From the above discussion, it transpires that the prosecution has not 

been able to satisfactorily establish that the accused Ranjyoti was ever delivered 

the ATM card of the complainant. Hence, prosecution has failed to establish that 

the accused played any deception or made any fraudulent or dishonest 

inducement on the P.W.1 and P.W.4 to deliver their ATM card to the accused. 
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Prosecution has absolutely failed in establishing that the accused Ranjyoti has 

withdrawn money from the bank account of the complainant by using their ATM 

card. There is also no evidence from the prosecution side to show that the 

accused had any dishonest intention at the time when he offered to help the 

P.W.1 and P.W.4 in making transaction in the ATM booth or at any subsequent 

stage. Hence, the ingredients of the offence under Section 420 of IPC could not 

be satisfactorily established by the prosecution. Consequently, the offence 

Section 420 of IPC could not be established by the prosecution against the 

accused. Point for determination No.1 is decided in the negative.     

 

Discussion and decision on Point or determination No.1 

 

35. Section 406 of IPC provides punishment for criminal breach of trust which 

is defined in Section 405 of IPC in the following words: 

Criminal breach of trust.------ Whoever, being in any manner entrusted with 

property, or with any dominion over property, dishonestly misappropriates or 

converts to his own use that property, or dishonestly uses or disposes of that 

property in violation of any direction of law prescribing the mode in which such 

trust is to be discharged, or of any legal contract, express or implied, which he 

has made touching the discharge of such trust, or willfully suffers any other 

person so to do, commits „criminal breach of trust‟. 

 

36. In S.N. Palanitkar and others v. State of Bihar and another (AIR 2001 SC 

2960), the Apex Court observed that the ingredients in order to constitute a 

criminal breach of trust are:  

(i) entrusting a person with property or with any dominion over property  

(ii) that person entrusted 

      (a) dishonestly misappropriating or converting that property to his own use; 

or  (b) dishonestly using or disposing of that property or wilfully suffering any 

other person so to do in violation  

      (i) of any direction of law prescribing the mode in which such trust is to be  

discharged,  

      (ii) of any legal contract made, touching the discharge of such trust.  

  

37. In Chelloor Mankkal Narayan Ittiravi Nambudiri v. State of Travancore, 

https://indiankanoon.org/doc/1350925/
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Cochin [AIR 1953 SC 478], the Apex Court held that “to constitute an offence of 

criminal breach of trust, it is essential that the prosecution must prove first of all 

that the accused was entrusted with some property or with any dominion or 

power over it. It has to be established further that in respect of the property so 

entrusted, there was dishonest misappropriation or dishonest conversion or 

dishonest use or disposal in violation of a direction of law or legal contract, by 

the accused himself or by someone else which he willingly suffered to do. 

It follows almost axiomatically from this definition that the ownership or 

beneficial interest in the property in respect of which criminal breach of trust is 

alleged to have been committed, must be in some person other than the accused 

and the latter must hold it on account of some person or in some way for his 

benefit.” 

 

38. In Jaswantrai Manilal Akhaney v. State of Bombay [AIR 1956 SC 575], the 

Apex Court again observed  

“when Section 405 which defines "criminal breach of trust" speaks of a 

person being in any manner entrusted with property, it does not contemplate the 

creation of a trust with all the technicalities of the law of trust. It contemplates 

the creation of a relationship whereby the owner of property makes it over to 

another person to be retained by him until a certain contingency arises or to be 

disposed of by him on the happening of a certain event.”    

 

39. Coming back to the present case, it is apparent from the evidence as well 

as from the above discussion that prosecution has failed to satisfactorily establish 

that the ATM card of the complainant (P.W.1 and P.W.4) were ever delivered to 

the accused. There is no satisfactory evidence regarding entrustment of the ATM 

card of the complainant to the accused. There is also no evidence of any 

manipulation or any conversion of any ATM card by the accused. There is also no 

satisfactory evidence that the accused made any wrongful gain out of the ATM 

card of the complainant or he had any intention to make any wrongful loss to the 

complainant. Hence, any of the conditions of Section 406 of IPC could not be 

satisfactorily established by the prosecution. Consequently, there is no hesitation 

in holding that the prosecution has failed to establish the offence under Section 

406 of IPC against the accused. Point for determination No.2 is hence decided in 

the negative.   

https://indiankanoon.org/doc/1350925/
https://indiankanoon.org/doc/1273982/
https://indiankanoon.org/doc/356807/
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Discussion and decision on Point for determination No.3 

 

40. Section 379 of IPC provides the punishment for the offence of theft. The 

offence of “theft” is defined in Section 378 of IPC in the following words:  

“ 378. Theft.- Whoever, intending to take dishonestly any movable property out 

of the possession of any person without that person‟s consent, moves that 

property in order to such taking, is said to commit theft.”   

 

41. As can be gathered from the above definition, the following are the basic 

ingredients of the offence under section 379 of IPC. 

(a) A dishonest intention  

(b) The property involved is a movable property 

(c) The property is in the possession of any person and a dishonest intention 

to take that property out of that possession without that person‟s consent 

(d) Actual moving of that property in order to such taking. 

 

42. In the present case, it is the allegation of the prosecution that the 

accused Ranjyoti had committed theft of the ATM card of the complainant (P.W.1 

and P.W.4) when same were handed over to the accused for helping them in 

making some transaction. However, it is clear from evidence as well as from 

above discussion that that the prosecution has failed to satisfactorily establish 

that the accused was ever handed over any ATM card by any of the complainant. 

Because of the above discussion, it is also clear that the prosecution has failed to 

satisfactorily establish that the accused had taken away any ATM card of any of 

the complainant. Moreover, there is no evidence regarding any dishonest 

intention on the part of the accused.    

 

43. Thus, any of the ingredients of the offence under Section 379 of IPC is 

not established against the accused by the prosecution. Therefore, the 

prosecution has failed to satisfactorily establish the offence under Section 379 of 

IPC against the accused. Point for determination No.3 is hence decided in the 

negative.  
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Discussion and decision on Point for determination No.4 

 

44. It is clear from the above discussion that there is no satisfactory evidence 

regarding withdrawal of any money by the accused from the bank account of the 

complainant. It is only the I/O who has stated that the accused Ranjyoti had 

confessed regarding withdrawing money from the account of the complainant 

and later keeping the same with the accused Dipak Gogoi. The I.O (P.W.6) has 

also stated that accused Dipak Gogoi has also confessed the same. Prosecution 

has also put reliance on the seizure of cash amount of Rs.15,500/-(M.Ext.3) from 

the house of the accused Dipak Gogoi. However, the I/O (P.W.6) has 

categorically stated that there is no confirmation/statement from the bank to 

ascertain that the money seized from accused Dipak Gogoi is the money 

withdrawn by the accused Ranjyoti from the ATM by using the ATM card of the 

complainant. He also stated that there is nothing to ascertain that the amount of 

Rs.22,185/- was withdrawn from the account or was transferred to some other 

account. However, both the accused have flatly denied having making any 

confession in their examination under Section 313 of Cr.P.C. There is no 

confessional statement of any of the accused. Hence, there is no satisfactory 

evidence from the prosecution to establish that the accused Ranjyoti had 

withdrawn any money from the bank account of the complainant by using their 

ATM card and later deposited the withdrawn money with the accused Dipak 

Gogoi.  

 

45. Because of the same, prosecution has failed to establish that the money 

seized from the accused Dipak Gogoi was any stolen property. Moreover, there is 

absolutely no evidence to show that the money was dishonestly received by the 

accused Dipak Gogoi. Hence, any of the conditions of Section 411 of IPC is not 

satisfied in the present case. Consequently, prosecution has absolutely failed in 

establishing the offence under Section 411 of IPC against the accused Dipak 

Gogoi. Poinnt for determination No.4 is hence decided in the negative.  
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Decision: 

46. Because of the aforesaid discussion and reasons therefore, prosecution 

has failed to establish the offence under Section 420/406/379 of IPC against the 

accused Ranjyoti Sonowal. Moreover, prosecution has also failed to establish the 

offence under Section 411 of IPC against the accused Dipak Gogoi.  Hence both 

the accused are acquitted of the respective charges as above mentioned and 

they are set at liberty forthwith.  

 

47. The bail bond executed by the accused and surety are extended for next 

six months as per the Provisions of section 437(A) Cr.P.C.  

 

48. Seized articles be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 22nd day of August, 2019.                                     

              

 

                   (Debasish Kashyap) 

                   Sub-Divisional Judicial Magistrate (M), 
                              Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR 

Ext.1(1)….Signature of P.W.1 (Complainant) 

Ext2……….. Seizure list 

Ext.2(1)….. Signature of P.W.1  

Ext.2(2)….. Signature of P.W.5 

Ext.2(3)…… Signature of P.W.6 

Ext.3………. Seizure list 

Ext.3(1)…… Signature of P.W.2 

Ext3(2)…… Signature of P.W.3 

Ext.3(3)…… Signature of P.W.6 

Ext.4……….. FIR 

Ext.4(1)……. Signature of P.W.4 

Ext.5……….. Charge sheet 

Ext.5(1)…… Signature of O/C, Sri Dipjyoti Dadhara 
 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

M.Ext1…….. Seized ATM card. 

M.Ext2…….. Seized envelope containing the ATM card. 

M.Ext3…….. Bundle of 31 numbers of rupees 500/- 

M.Ext4…….. Envelope containing the M.Ext3. 

 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

 

PROSECUTION WITNESS 

P.W.1: Sri Moina Deori 

P.W.2: Smti. Junmoni Gogoi 

P.W.3: Sri Diganta Gogoi 

P.W.4: Sri Mani Kumar Taye 

P.W.5: Sri Shyamal Deori 

P.W.6: Md. Samsuddin Ahmed (I/O) 
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DEFENCE WITNESS 

NONE 

         (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

            Chapakhowa, Sadiya  

  


