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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 127 of 2018  

 

STATE OF ASSAM 

-VS- 

 

SRI MOON BORGOHAIN, S/O, SRI JIBESWAR BORGOHAIN 

ADDRESS: VILL. NATUN GAON (MITHAAM KHUTIPATHAR)  

P.S., DHOLLA, DIST. TINSUKIA (ASSAM) 

 

Under Section 354 of IPC 

 

 Present: Debasish Kashyap, 

   Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 

FOR THE ACCUSED: Mr. Montu Buragohain, learned defence counsel  

 
CHARGE FRAMED ON: 31/07/2018  
 

EVIDENCE RECORDED ON: 05/10/2018, 03/11/2018, 04/05/2019, 31/05/2019, 

29/07/2019 

ARGUMENT HEARD ON:  19/08/2019 

 
JUDGMENT DELIVERED ON:  31/08/2019 

JUDGMENT 

 

1. The case of the prosecution is that on the evening of 28/10/2017 at 

about 7 PM, the accused came to the house of Smt. Banti Buragohain and 

physically assaulted her without any reason due to which she got hurt. Moreover, 
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the accused also outraged her modesty in that process. An FIR was lodged by 

Smt. Bonti Buragohain at Dholla PS in this regard which was registered as Dholla 

PS case No.40/2017 under section 354/354B of IPC and A.S.I. Deben Sarmah 

was entrusted to investigate the case. After investigation, charge-sheet was 

submitted against the accused under Section 354 of IPC. 

 

2. The case was proceeding at first in the Court of learned CJM, Tinsukia. 

Later, the case was transferred to this Court for disposal because of change of 

jurisdiction. The accused appeared on receipt of summons and he was allowed to 

go on bail. Copies of relevant documents are furnished to the accused. After 

hearing both sides and finding prima facie material, charge under Section 

323/354 of IPC was framed against the accused by my leaned predecessor. The 

particulars of the said offence was read over and explained to the accused to 

which he pleaded not guilty and claimed to be tried. 

 

3. Prosecution has adduced evidence of six witnesses including the M/O and 

I/O. The accused is examined under Section 313 of Cr.P.C. and his plea is of total 

denial. Defence side declined to adduce any evidence and hence defence 

evidence is closed. I have heard the argument of both the sides. 

 

4.  POINT FOR DETERMINATION: 

1. Whether the accused on 28/10/2017 at about 7.00 PM in the house of 

Smt. Bonti Buragohain assaulted or used criminal force to Smt. Bonti Buragohain, 

a woman, intending to outrage or knowing it to be likely that he would thereby 

outrage her modesty and thereby committed an offence punishable under 

Section 354 of IPC?  

2. Whether the accused on the same date, same time and at the same place 

voluntarily caused hurt to Smt. Bonti Buragohain and thereby committed an 

offence punishable under Section 323 of IPC?     

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

Both the points for determination are taken together for discussion for the sake 

of convenience. 

 

5.     P.W. 1, Smti. Bonti Buragohain deposed that on a day about 3 months ago 
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from the date of recording her evidence at about 7 pm, the accused went to her 

house and told her that he has to say something to her. Then her mother 

refused to listen to him as he was drunk and asked him to come another day. 

She again stated that the accused threatened her that he would tie her with the 

bike and would take her away. The accused also grabbed her neck and pushed 

her 2/3 times in the courtyard of her house.  She again stated that her mother 

came out hearing hulla. Then the accused also threatened her mother by saying 

that he would punch her. She also stated that Bishnu Das and Sumitra Das 

reached their house at that time and they took both of them to the side. She ran 

towards the nearby forest to save herself. The accused searched her in 3/4 

houses of the village and after that he went away as he could not find her. She 

again stated that the matter was not compromised in the village meeting and 

then she lodged the case. Ext.1 is the FIR lodged by her.  

 

6. In her cross, she denied the suggestion that she did not state before 

police that she was hiding in the jungle to save herself. She also denied the 

suggestion that she along with her mother sales country liquor in the village and 

the accused had come request them to stop the same. She also denied the 

suggestion that because of the same, an altercation broke out between them and 

therefore, she has lodged a false case against the accused. She however 

admitted in cross that she used to prepare rice beer for her mother as she needs 

to consume the same because of her high pressure. She also admitted that she 

and her mother sale rice beer and chicken for livelihood and some villagers 

consume rice beer at her house. She however denied the suggestion that people 

coming to consume rice beer creates nuisance there. She also denied the 

suggestion that she did not state before police that the accused came to her 

house and told that he has something to tell her.  

 

7. The witness again stated that there is house of Rajendra Koiry, Sumitra 

Das and Bishnu Das near her house. She denied the suggestion that she had 

stated to police that she had gone to the house of Sumita Das and the accused 

kept on shouting at her. She also denied the suggestion that the accused did not 

grab her neck and pushed her 2/3 times and therefore, she did not went for any 

medical examination on the day of the incident and also on the next day. She 

admitted that the accused is a frequent visitor at her house. She denied that the 
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accused used to ask her not to sale rice beer at her home. She also denied the 

suggestion that since it is a false story, she therefore, did not lodge the FIR on 

the day of the incident.      

 

8.     P.W. 2 Numali Buragohain who is the mother of the complainant deposed 

that the incident had occurred the previous year at about 7.00/7.30 PM. At about 

2 PM on that day, there was some arguments and scuffle between her daughter 

and the accused. The accused again came to her house at about 7 pm on that 

day along with his wife and nephew. The wife of the accused asked them 

whether her husband was there. The accused then came from the veranda to the 

courtyard and threatened her daughter that he would drag her and he got 

engaged in a scuffle with her. At that time Bishnu Das and Chitra Das came to 

her house to take water. The accused then gave two fist blows to Bishnu Das 

when he requested her to go to his home. After that she went to Bishnu’s house. 

But she did not know where her daughter Bonti had gone. But the accused 

searched Bonti in some houses of the village. Later, as there was no compromise 

regarding the incident, her daughter lodged the case.  

 

9. In her cross, she denied the suggestion that she did not state before 

police that the accused had gave two fist blows to Bishnu Das. She admitted that 

they earn their livelihood by selling rice beer. She also stated that Bonti did not 

go Bishnu’s house. She also denied the suggestion that she did not state before 

police that the accused threatened that he would drag her daughter. She also 

denied not having stated before police that there was scuffle between the 

accused and her daughter and that Bishnu Das had asked her to go to his house. 

She admitted that the villagers used to consume rice beer at their residence at 

4:00 pm / 5:00 pm and there was no altercation at their home. She denied the 

suggestion that because of her selling rice beer, the whole area gets affected 

due to nuisance and on the day of the incident, the accused had come there 

along with wife and nephew to ask her to stop selling rice beer there. She denied 

the suggestion that because of the same, her daughter has lodged a false case 

against the accused. She denied the suggestion that she had stated before police 

that the accused Moon kept on shouting near her house till late and when he 

left, she and her daughter came to their house at 11.00 PM from Bishnu’s house. 

She stated that the incident was seen by Bishnu Das, Chitra Das, Bhaimon 
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Sonowal. She denied the suggestion that there was delay in lodging the FIR as 

the case is false.   

 

10. P.W. 3 Bishnu Das deposed that the incident had occurred about 1 ½ 

month/2 months ago at about 6.00/6.30 PM. He had gone to the complainant’s 

house to bring water along with his wife. He saw the accused was engaged in a 

scuffle with the old lady on the road. Wife and nephew of the accused also came 

there. He also stated that there was some verbal altercation between the 

accused and the old lady. He also stated that the accused told her not to sale 

“Sulai” liquor at day time and if she would not listen, the accused will drag her to 

the villagers. He testified that the daughter of the old lady was not present at 

that time when he was present at the spot.  

 

11. In his cross, he stated that the accused didnot physically assaulted Bonti 

Buragoahin and Numali Buragohain. He stated that the accused did not even 

touch their body. The witness stated that the local environment was disturbed 

because of sale of “Sulai” by the complainant and her daughter. He further 

stated that his children and the children of the accused who are studying in 

school and also of the neighbourhood used to face disturbance because of the 

nuisance created by the people who used to come to consume alcohol to her 

house as they used to consume alcohol at the courtyard of the complainant.  He 

also stated the accused and the complainant have previous conflict regarding 

land. 

 

12. P.W. 4, Dipak Konwar stated that one day about one year ago from his 

deposition while he was going to the paddy field, Smti. Numali Buragohain 

informed him about a scuffle between the accused and her. Later, Numali called 

a village meeting regarding this. But no meeting was held. In his cross he stated 

that he did not see any incident.  

 

13. P.W. 5, Dr. J. Sarmah is the M/O of this case. He stated that he examined 

Smti Bonty Buragohain, wife of Sri Diganta Boruah, aged 34 Yrs. On 04/11/2017 

at about 10:45 am at Dholla Mini PHC. OPD registration no. 24136/2017. She 

complained of assault on her person on 28.10.2017 at 7:00pm. On examination 

no external injury was found at the time of examination. He also examined Smti. 
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Numali Buragohain aged 56 yrs, wife of late Tileswar Buragohain on the same 

date and at the same time. OPD registration no.24137/2017. She complained of 

assault on her person on 28.10.2017 at 7:00pm. On examination no external 

injury was found at the time of examination except tenderness of left knee joint 

and abrasion over forehead in the left side. Nature of injury is simple and 

weapon used is blunt. Ext2 is the medical report and Ext2(1) & Ext2(2) is his 

signature. In his cross, he stated that he could not say about the weapon of 

offence by looking at the nature of injury. He also stated that the injury referred 

by him can occur by falling on the ground.  

 

14. P.W. 6, Sri Deben Sharmah is the I/O of this case. He stated that on 

03.11.2017, he was working as ASI at Dholla P.S. On that day, he received the 

charge of investigation of the case from O/C, Heman Sharma. The case was 

registered on 03.11.2017 on the basis of a written FIR lodged by one Smti. Bonti 

Buragohain at Dholla P.S. On receiving the charge of investigation, he had sent 

the informant Smti. Bonti Buragohain to Saikhowaghat PHC on 03.11.2017. But 

the doctor was not available on that day. Therefore, he had sent the 

victim/informant for treatment again on the next day. He recorded the statement 

of informant and some witnesses. He visited the place of occurrence (P.O), draw 

a sketch of the P.O, recorded the statement of the witnesses. He also enquired 

the accused person. He collected the medical report. After completion of 

investigation and on finding sufficient material against the accused, he submitted 

the case diary to O/C, Heman Sharma. The O/C submitted charge sheet against 

the accused person under section 354 of IPC. Ext3 is the Charge sheet and 

Ext.3(1) is the signature of O/C, Sri Heman Sharma. He can identify his 

signature.  

 

15. In his cross, he stated that the incident had occurred on 28.10.2017. He 

also stated that the informant has not mentioned the cause of delay in lodged 

the FIR. He confirmed that the PW1 Bonti Buragohain did not state before him 

that the accused had told her that he had something to say. The informant also 

did not state before him that the accused had threatened her that he would tie 

her up in the motor cycle and thereby pull her. PW1 also did not state before him 

that the accused had pressed her neck in the courtyard. PW1 did not state before 

him that she was hiding near the jungle. PW1 did not state before him that she 
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was sexually abused by the accused. The witness again confirmed that PW2 

Numali Buragohain did not state before him that the accused gave two fist blows 

to Bishnu Das. PW2 did not state before him that the accused had told Bonti that 

he would take her away in whatever way he can. PW2 did not state before him 

that she is not aware where Bonti had gone. PW2 also did not state before him 

that Bonti had gone to the house of Bishnu Das. PW2 also did not state before 

him that the accused had gone to the house of Numali Buragohain at about 2:00 

pm and thereafter entered in verbal altercation. PW2 did not state before him 

that there was a scuffle and verbal altercation with the accused in the courtyard.    

 

16. From the perusal of the evidence, it transpires that there are lot of 

contradictions, exaggerations and improvements in the evidence of the 

prosecution witnesses. None of the witnesses could specifically state about the 

exact day and time of the alleged incident. The P.W.1 and the P.W.2 are the 

victims of the alleged incident. The P.W.1 is also the informant of this case. Both 

the P.W.1 and P.W.2 deposed in the Court on the same day. But while the P.W.1 

stated that the incident had occurred about 3 months back from the date of her 

deposition in the Court, the P.W.2 on the other hand has stated that the incident 

had happened about 1 year ago from the date of her recording evidence. Again, 

the P.W.1 stated that the time of the incident was at 7.00 PM. On the other 

hand, the P.W.2 has stated that there was an incident between the accused and 

the P.W.1 at 2.00 PM. She has stated about another incident at 7.00 PM/7.30 

PM. However, the P.W.1 herself has not stated anything regarding any incident 

at 2.00 PM. Hence, the victim themselves are not sure about the date and time 

of the incident. Moreover, the evidence of the victims regarding the time of the 

incident is also confusing.  

 

17. From the evidence of the P.W.1, it appears that the accused grabbed her 

neck and pushed her 2/3 times. Moreover, the accused also threatened to 

assault her and her mother. From her evidence, it appears that Bishnu Das and 

Sumitra Das came and saw the incident. As deposed by her, both of them took 

away her mother and saved her. But, she ran to the nearby jungle and saved 

herself. However, the witness in her statement before police had stated that she 

had gone to the house of Sumita Das and later when the accused went away, 

she came back. This is confirmed by the I/O in his evidence. On the other hand, 
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from the evidence of the P.W.2, it appears that the accused first got engaged 

with the P.W.1 at about 2.00 PM. Then the accused again came to her house at 

7.00 PM with his wife and nephew. Then the accused again got engaged in 

scuffle with the P.W.1. Then Bishnu Das and Chitra Das came to her house and 

asked her to go to his house to save herself. But the accused gave two fist blows 

to Bishnu Das. She has also stated that she was not aware where her daughter 

(P.W.1) had gone. However, the witness in her statement before police had 

stated that when the accused had left after shouting at them, she and her 

daughter (P.W.1) had come home at 11.00 PM from the house of Bishnu Das. 

This is confirmed by the I/O in his evidence.      

 

18. The evidence of these two witnesses who are the victims as well as the 

eye witnesses appears to be quite contradictory and confusing. Both these 

victims have narrated the same incident differently. While the P.W.1 has stated 

that the accused alone had come to their house, the P.W.2 on the other hand 

has stated that the accused had come along with his wife and nephew. While the 

P.W.1 has stated about only one incident at 7.00 PM, the P.W.2 on the other 

hand has stated about two incidents, i.e., one at 2.00 PM and another at 7.00 

PM/7.30 PM. The P.W.1 has stated in the Court that she had run towards jungle 

to save herself. But, she had stated before police that she had gone to the house 

of Sumita to save herself. On the other hand, the P.W.2 had stated before police 

that she and the P.W.1 had gone to the house of Bishnu to save themselves. 

Moreover, the allegations that they made against the accused in their evidence in 

the Court were not stated by them before the police during investigation which is 

confirmed by the I/O in his evidence. Hence, the evidence of these two witnesses 

who are the victims is confusing, full of improvements and exaggeration.  

 

19. Again, from the evidence of the P.W.1 and P.W.2 it transpires that Bishnu 

Das is also an eye witness to the alleged incident. However, said Bishnu Das as 

P.W.3 has clearly stated that the accused did not assault Bonti Buragohain 

(P.W.1) and Numali Buragohain (P.W.2). He has specifically stated that the 

accused did not even touch them. Hence, this eye witness has not at all 

supported the evidence of the P.W.1 and the P.W.2 and the prosecution case.  

 

20. Again, it is clear from the FIR (Ext.1) that while the alleged incident took 
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place on 28/10/2017, the FIR was lodged only on 03.11.2017, i.e., after 5 days 

of the alleged incident. No reason is shown for the delay caused in lodging the 

same. The informant (P.W.1) on the other hand has admitted in her evidence 

that she was waiting for compromising the matter with the accused. But no 

compromise could be arrived at and hence she has lodged the FIR. From this 

evidence, it transpires that there is full scope of improvements and after 

thoughts creeping into the FIR. Given the nature of the evidence of the victims, 

such a possibility even gets stronger.   

 

21. The learned counsel of the accused has argued that the P.W.1 and her 

mother, the P.W.2 sells local liquor in their home and a lot of people consume 

liquor there and create nuisance. This has damaged the environment in the 

village. Therefore, the accused had asked them not to sale liquor at the home of 

the complainant. Hence, as argued by the learned counsel of the accused, the 

complainant has lodged a false case against the accused in revenge. From the 

evidence, it transpires that the P.W.1 and the P.W.2 have admitted that they sale 

rice beer at their home and people come to consume the same at their house. 

They have admitted that it is their livelihood. On the other hand, the P.W.3 who 

is also an eye witness of the alleged incident has also admitted that the P.W.1 

and the P.W.2 sale rice beer at their house and people coming to consume the 

same disturb the neighbourhood by creating nuisance. He has specifically stated 

that the accused had asked the complainant and her mother not to sale rice beer 

at their home. Considering these facts, the allegation of the learned counsel of 

the accused regarding this case being lodged in revenge cannot be ruled out. 

 

22. From the above discussion, it transpires that the evidence of the two 

victims is very much confusing, full of improvements and exaggeration. The 

evidence of these victims is not at all supported by the other eye witness. 

Although the victims have alleged of assault on their person by the accused, 

same is not supported by medical evidence. The FIR itself is lodged after much 

delay without any explanation. On the other hand, there is possibility of after 

thoughts and improvements creeping into the FIR. Again, the defence has also 

been able to bring a different story that there is possibility of this case being 

lodged in revenge as the accused had asked the informant and her mother not to 

sale local liquor at their home. Considering all these facts and circumstances, the 
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prosecution evidence as a whole is doubtful and does not satisfy the confidence 

of the Court.     

 

23. Because of the above discussion, there is no difficulty in holding that 

prosecution has failed to prove the offence under Section 354/323 of IPC against 

the accused to the satisfaction of the Court. Accordingly, the accused Moon 

Borgohain is found not guilty and acquitted of the charge under Section 323/354 

of I.P.C. and he is set at liberty forthwith.  

 

24. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

25. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 31st day of August, 2019.                                          

       

 

 

   (Debasish Kashyap) 

             Sub-Divisional Judicial Magistrate (M), 
                          Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR 

Ext.1(1)….Signature of P.W.1 (Complainant) 

Ext.2…….Medical Report 

Ext.2(1) & Ext.2(2)……Signature of the P.W.5 (Medical Officer)  

Ext.3……. Charge sheet 

Ext.3(1)……Signature of the O.C 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

 

PROSECUTION WITNESS 

P.W.1: Bonti Buragohain. 

P.W.2: Numali Buragohain. 

P.W.3: Bishnu Das. 

P.W.4: Dipak Kowar. 

P.W.5: Dr. J. Sarmah. 

P.W.6: Sri Deben Sharma. 

 

DEFENCE WITNESS 

NONE 

 

 

 

     (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

        Chapakhowa, Sadiya  

  


