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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

GR CASE NO. 1861/2017

U/S 448/294/352/506/34 IPC

State of Assam

Vs

1. Prasenjit Lodh

2. Bablu Shah 

                                                  …….... ACCUSED PERSONS

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned P. Agarwal

Offences Explained on: 08-04-2019

Date of Evidence: 13-05-2019, 29-06-2019, 03-08-2019

Date of Argument: 03-08-19

Date of Judgment: 03-08-19

JUDGMENT

1. The  prosecution  case  succinctly  is  that  informant  on

12.09.2017  lodged  an  ejahar  stating  that  on  11.09.2017

between 2pm-3pm accused Prasenjit Lodh along with Babu

entered into his workshop situated at C.B. Road, Tinsukia and

without  any  reasons  physically  assaulted  the  informant's

working  staff  Puchu  Debnath  and  created  an  unhealthy

situation in the locality and hampered informant's reputation

also. Informant alleged that when local people gathered there
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then the accused persons escaped from his workshop after

threatening him.
 

Thus, the above facts and circumstances led to the filing of

the instant complaint and set the prosecution case in motion.

2. Based  on  the  ejahar,  Tinsukia  P.S.  Case  No.  1112/17  u/s

448/294/506/323/34 IPC was registered. After completion of

investigation,  Investigating  Officer  submitted  charge-sheet

against  accused persons  namely  Prasenjit  Lodh  and Bablu

Shah u/s 448/294/506/352/34 IPC for their prosecution under

the aforesaid sections of law.

3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused persons as per provision of law. Offences

u/s  448/294/506/352/34  IPC  were  explained  to  accused

persons  to  which  accused  persons  pleaded  not  guilty  and

claimed to be tried.

4. In  this  instant  case,  3  (three)  prosecution  witnesses

(hereinafter referred to as PWs) have been examined-in-chief,

and cross examined  by defence.

5. Statement  of  defence  u/s  313  CrPC  has  been  recorded  in

which accused have reiterated that they are innocent and not

guilty. Defence did not tender any evidence in its support. I

have heard argument advanced by both sides. I  have also

perused the entire case record.

POINTS FOR DETERMINATION:

6. The points of determinations are as follows:-

i. Whether  accused  persons  in  furtherance  of  their

common intention on  11.09.2017 between 2pm-3pm

uttered any obscene word in or near any public place

against  the  informant's  working  staff  and  thereby

committed an offence u/s 294/34 IPC?

ii. Whether  accused  persons  in  furtherance  of  their

common intention on  11.09.2017 between 2pm-3pm
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entered the workshop of the informant unlawfully and

thereby committed an offence u/s 448/34 IPC?

iii. Whether  accused  persons  in  furtherance  of  their

common intention on  11.09.2017 between 2pm-3pm

physically  assaulted  informant's  working  staff  and

thereby committed an offence u/s 352 of IPC?

iv. Whether  accused  persons  in  furtherance  of  their

common intention on 11.09.2017 between 2pm-3pm

caused criminal intimidation to the informant's working

staff  and  thereby  committed  an  offence  u/s  506/34

IPC?

REASONS, DISCUSSIONS & DECISIONS THEREOF:

7. To arrive at a conclusion, I have gone through the evidence

on record thoroughly.

8. PW1/Informant  Sunil  Kumar  Singh has  deposed  in  his

evidence that he knows  accused Babu Sah who was present

in Court, whom he has seen at the time of incident. PW1 did

not know accused Babu Sah prior to this incident. PW1 also

deposed that he knows Prasenjit Lodh who was not present in

Court, prior to this incident. The incident occurred in the year

2018. PW1 has forgotten the date. The incident occurred at

3PM. PW1 deposed that he was in his shop named Usha Auto

Agency situated in State Bank (Main branch) Road, Tinsukia.

On the day of incident, when PW1 was at his shop accused

Prasenjit Lodh came and started beating his employee Puchu

Debnath with his bare hands. PW1 deposed that he knows

that Puchu Debnath and accused  Prasenjit Lodh had some

differences  but  he  does  not  know  the  reason  why  Puchu

Debnath was beaten up by accused  Prasenjit Lodh. Accused

Prasenjit  Lodh  also  verbally  abused  Puchu  Debnath.

Thereafter,  on  the  next  day  of  the  incident  PW1  went  to

police station and lodged the ejahar. Police examined PW1.

In his cross examination, PW1 has deposed that he got the

ejahar typed by a typist through one of his employees. PW1

does not know the name of the typist.PW1 does not know how
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to read English. PW1 could not read his ejahar in court as he

does not know English. PW1 did not submit any documents

before  police  to  prove  that  he  is  the  owner  of  Usha  Auto

Agency.  PW1  deposed  that  his  employee  Puchu  Debnath

identified Babu Sah who accompanied accused Prasenjit Lodh

when he came to apologize to PW1. PW1 deposed that his

shop is divided into three parts, in one part he sits, in second

part his employees work and in the third part the goods are

stored and the partition is made through plywood.

    In rest of the evidence, PW1 has denied the suggestions

put by the defence.

9. PW2 Binod  Saikia has  deposed  in  his  evidence  that  he

knows accused Prasenjit Lodh but he does not know accused

Bablu Sah. PW2 knows informant who is his employer. PW2

deposed that he works in Usha Auto Agency. PW2 has been

working  in  Usha  Auto  Agency  since  last  15-16  years.  The

incident occurred in the year 2017 at around 3pm.  Usha Auto

Agency  and  the  place  of  occurrence  are  adjacent.  PW2

further deposed that on the day of incident PW2 arrived at

the place of occurrence for some work when he saw a person

accompanying accused Prasenjit  Lodh.  The person slapped

on the ears and head of  Puchu Debnath,  after which both

persons left the shop. He further stated that though he does

not know the name of the person, and could recognise him

on seeing him in the dock. Thereafter he stated that Bablu

Saha had slapped Puchu Debnath.

In his cross examination, PW2 has deposed that he works in

Usha  Auto  Agency  and  the  owner  is  Sunil  Kr.  Singh.  PW2

knows accused Prasenjit  Lodh  from before.  PW2 has  been

brought to Court by  Sunil Kr. Singh. PW2 deposed that his

employer  Sunil Kr. Singh has not instructed him to depose in

Court. 

In the rest of his evidence, PW2 has denied the suggestions

put by the defence.
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  10.   PW3 Pradip Mazumdar has deposed in his evidence that he 

knows  accused Prasenjit Lodh who was present in Court. PW3  

does not know the other accused who was present. PW3 knows 

the informant who is his employer. The incident occurred in the 

year 2017 at day time. PW3 deposed that he was having his  

lunch at Usha Auto Agency where he works. PW3 heard a noise, 

washed his hands and came out and saw that accused Prasenjit

Lodh was slapping Buchu Debnath.  Thereafter,  Prasenjit  Lodh  

left the place and Buchu  was  bleeding  from  his  lips.  Buchu  

Debnath has left  Usha Auto Agency and at present PW3 does 

not know where he stays.

 In his cross examination, PW3 has deposed that at the time of 

incident,  he and Buchu Debnath were working at  Usha Auto  

Agency. PW3 deposed that Sunil Kr. Singh who is his employer 

has brought him to Court. PW3 was having his lunch at Chacha 

Hotel. Chacha Hotel is situated adjacent to Usha Auto Agency  

where PW3 works. 

 In the rest of the evidence, PW3 has denied the suggestions put 

by  the defence.

11. Upon perusal of the materials on record, it is seen that both PW1

Sri Sunil Kr Singh and PW3 Sri Pradip Majumdar have stated that 

the accused Prasenjit Lodh had entered the informant’s shop,  

i.e., Usha Auto Agency and had hit the victim Puchu Debnath,  

thereby  corroborating  each  other’s  testimonies  to  a  certain  

extent.  The  same  allegation  also  finds  a  place  in  the  FIR.  

However according to PW2- Sri Binod Saha, it was Bablu Shah 

who had  hit  the  victim Puchu Debnath.  This  creates  a  vital  

contradiction as to who had actually slapped the victim.

12.    Interestingly though, the victim Puchu Debnath himself has not 

been examined by the prosecution in the instant case. It is a  

settled position of law that the testimony of an injured witness 

has the highest evidentiary value, and thus, in his absence, the 

offence under section 352 IPC  cannot  be said  to  have been  
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proven beyond reasonable  doubt  by  the  prosecution  against  

either of the accused persons.

13.   More  importantly,  the  prosecution  also  hasn’t  been  able  to  

forward any reasonable explanation as to why the victim was  

not named as a witness in the first place in the charge-sheet.  

In  such  a  situation,  it  becomes difficult  to  place  reliance  on  

the prosecution story,  since a doubt has been cast on the  

existence of the victim himself in the picture. 

 14.   That being said, the offence of house-trespass punishable u/s 448

IPC cannot be made out either, since there is no material on  

record to establish that the accused persons had trespassed into

the  shop  of  the  informant  with  an  intention  to  commit  any  

offence whatsoever upon the victim or anyone else in possession

of Usha Auto Agency.

15.   Similarly, even the offence of criminal intimidation u/s 506 IPC  

stands  unproven,  since  the  person  who  was  allegedly  

intimidated was not examined, and nothing material could be  

elicited from the evidences of the other prosecution witnesses  

other.

16.    As regards the offence under Section 294 IPC, the exact obscene 

words have to be brought on record and proven accordingly. The 

prosecution has failed to do the same, and as such the accused 

persons are entitled to be exonerated from the charge under  

Section 294 IPC. 

17.    All things considered, it is found that the allegations brought u/s 

448/294/506/352/34 IPC against the accused persons could not 

be established by the prosecution.

18.     I find nothing incriminating from the evidence on record that  

warrants the conviction of the accused persons. 

19.  Mention  may  also  be  made  that  it  has  been  held  in Rang  

Bahadur Singh Vs. State of UP, AIR 2000 SC 1209 that  

the  time-tested  rule  is  that  acquittal  of  a  guilty  should  be  

preferred to conviction  of  an  innocent  person.  Unless  the  



7

prosecution establishes  the  guilt  of  the  accused  beyond  

reasonable  doubt,  a  conviction  cannot  be  passed  on  the  

accused.

20.   In  the  light  of  the  discussions  made  above,  the  inevitable  

conclusion, therefore is that prosecution has failed to bring home

the charges levelled against the accused beyond the pale of  

reasonable doubt and accordingly, accused persons are entitled 

to acquittal.

21. In the result, accused persons Prasenjit Lodh and Bablu Shah are

acquitted  from  charges  u/s  448/294/506/352/34  IPC  levelled  

against them and they are set at liberty forthwith.

22.   Bail bonds furnished on their behalf shall remain in force for a  

period of six months.

23.    Given under my hand and seal of this Court on this the 3 rd day of 

August, 2019.

24.    Case is disposed off hereby on contest.

                                                                                      
 Dictated and corrected by me:

 (Salma Sultana)                                                  (Salma Sultana)
Sub-Divisional Judicial                Sub-Divisional Judicial
Magistrate (S),Tinsukia  Magistrate (S),Tinsukia

                                                        

Transcribed by 

Diganta Dutta (Stenographer)
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ORDER

Accused Prasenjit Lodh and Bablu Shah are present.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused Prasenjit Lodh and Bablu Shah are acquitted from charges u/s

448/294/506/352/34  IPC  levelled  against  them  and  they  are  set  at

liberty forthwith.

Bail bonds furnished on their behalf shall remain in force for a period of

six months.

Given under my hand and seal of  this Court on this the 3rd  day of

August, 2019.

Case is disposed off hereby on contest.

                                                                                                   

                                                                    (Salma Sultana)
 Sub-Divisional Judicial Magistrate (S), 

                                                      Tinsukia, Assam
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APPENDIX

1.     PROSECUTION EXHIBIT:
Ext.1- Ejahar

2.     DEFENCE EXHIBITS: 

None

3.     PROSECUTION WITNESS:
PW1-  Sunil Kumar Singh
PW2 – Binod Saikia
PW3-  Pradip Mazumdar 
 

4.     DEFENCE WITNESS:
None

                                                                                  

                                                                     (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                        Tinsukia, Assam


