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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

PRC CASE NO. 20/19

U/S 420 IPC

     State of Assam

Vs

     Kutu Dey @ Samir 
                                                      ……....ACCUSED

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned N. Sutradhar

Charge framed on  : 22-04-2019

Date of Evidence: 11-06-2019,05-08-2019

Date of Argument: 05-08-2019

Date of Judgment: 05-08-2019

JUDGMENT

1. The  prosecution  case  succinctly  is  that  informant  Bhupen  Saikia  on

16.07.2017  lodged  an  ejahar  stated  that  about  nine  months  ago

accused Kutu Dey @ Samir of Sripuria, Dakhineswar Kalibari came to

his house and proclaimed that he could do away with the bad spirits

from his house and for making the spiritual process, he had taken cash

of Rs.15000/- from him and after few days he again took Rs.2,00,000/-

and Rs.7000/- respectively with a promise to give him 'Rajmuhini Stone'

and accordingly  out  of  trust  and  faith,  informant  paid  him the  said

money. Informant also alleged that accused took money from him for

his mobile recharge many times. 
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      Thus, the above facts and circumstances led to the filing of the

instant complaint and set the prosecution case in motion.

2. Based on the ejahar, Tinsukia P.S Case No.854/17 u/s 406/420 IPC was

registered.  After  completion  of  investigation,  Investigating  Officer

submitted Chargesheet against accused Kutu Dey @ Samir u/s 406/420

IPC for his prosecution under the aforesaid sections of law.

3. Relevant  copies  of  documents  were  furnished  to  above  mentioned

accused  person  as  per  provision  of  law.  Charge  u/s   420  IPC  was

framed, read over and explained to accused to which accused person

pleaded not guilty and claimed to be tried.

4. In  this  instant  case,  3  (three)  prosecution  witnesses  (hereinafter

referred to as PWs) have been examined-in-chief and cross examined

by defence except for PW2 and PW3.

5. Statement  of  defence  u/s  313  CrPC  has  been  recorded  in  which

accused  person  has  reiterated  that  he  is  innocent  and  not  guilty.

Defence  did  not  tender  any  evidence  in  its  support.  I  have  heard

argument advanced by both sides. I have also perused the entire case

record.

POINTS FOR DETERMINATION:

6. The points of determinations are as follows:-

(i) Whether accused person about 9 months ago from the date of

lodging ejahar, came to the house of informant and proclaimed

to do away with bad spirits from his house  and dishonestly took

Rs.15,000/-  from him and thereafter  again  took  Rs.2Lacs  and

Rs.7000/- with the false promise to deliver him Rajmuhini Stone

and cheated him  and thereby committed an offence u/s 420 of

IPC?
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REASONS, DISCUSSIONS &DECISIONS THEREOF:

7. In this instant case, three witnesses have been examined. To arrive

at a conclusion, I have gone through the evidence on record thoroughly.

PW1/Informant Bhupen Saikia has deposed in his evidence that he

knows accused Samir Dey @ Kutu Dey who was present in Court. PW1

also deposed that he is working under N.F. Railways, Tinsukia Division.

PW1 knows accused since 2016. In 2016 accused told PW1 that as he

did not offer Puja to God hence he would die soon. Accused told PW1

this twice. PW1  deposed that thereafter, accused offered Puja in his

quarter situated in DRM, Accounts Colony for 20-25 days. Accused used

to take huge amounts from PW1 for offering Puja on his behalf in his

quarter and told PW1 that he would do away with the bad spirits from

his house. Accused then suggested PW1 stones such as Topaz, Rakta

Probal, Ruby and took from PW1 around Rs.1,50,000/-  for the above

mentioned stones.  PW1 deposed that  however  his  problems started

increasing instead of disappearing. Accused also took Rs.20,000/- from

PW1  for  recharging  his  mobile  phone  on  various  occasions.  PW1

deposed that  his  fortune  did  not  improve  instead he  started  facing

more problems after coming in contacts with accused and following his

advice. Accused also offered PW1 milk to drink @ Rs.60/- per litre to

improve his days. Accused also gave PW1 Rajmuhini  stone and took

Rs.7,000/-  but  his  fortune  did  not  improve  in  any  way.  PW1  also

deposed that accused also took his gas cylinder with card which he

returned back after intervention of police. PW1 told accused to return

his money as following his advices and wearing the stones provided by

him were  of  no  use  else  PW1 would  lodge  a  case  against  him but

accused did not return back his money. Tired of his misfortunes after

consulting accused, PW1 lodged the ejahar. 

In his cross examination, PW1 has deposed that  Police recorded  his  

statement.  PW1 deposed that he  holds BA, LL.B degree. PW1 deposed 

that his house does not have any bad spirits. Accused visited PW1's  

house for offering domestic Puja in 2016. Accused looted from PW1  
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Rs.3,00,000/-  in  the  name  of  Puja,  stones,milk  and  mobile  

recharge. PW1 did not provide any  proof  to  police  that  he  handed  

money to accused as accused never gave him any receipt. There was 

no witness to the domestic Puja held in  his  quarter.  There  was  no  

witness  who  has  seen  PW1  handing  over  money  to  the   accused  

person on various occasion.  PW1 is  55 years old.  As accused told  

PW1 that he would die soon hence the Puja was held  under  his  

supervision in PW1's quarter as guided by him. PW1 did not  want  to  

die and so he listened to accused. In September 2016 accused told  

PW1 that he would die soon.  PW1 has not submitted before police  

the  stones  provided  by  accused  to  him.  There  are  around  40  

quarters situated in the  colony of accused. One Khanin Gogoi saw  

accused performing  Puja  in  his  quarter.  Whenever  any  Brahmin  or  

priest was invited for performing Puja in his house, PW1 offered him 

money. PW1 deposed that if after performing Puja, his fortune does not 

change or his wishes are not fulfilled he certainly feels bad. As his  

fortune did not change so PW1 has filed this case against accused. PW1

has never brought any other priest except accused to his house for  

offering Puja. PW1 deposed that whenever accused used to visit his  

quarter for offering Puja, he used to take prior permission from him. 

In his cross examination, PW1 has denied the suggestions   put by the  

defence.

PW2 Pramod Bokal  has deposed in his evidence that he knows the

accused person who was present in Court. PW1 knows the informant.

Informant  told  PW2  that  accused  has  taken  money  from  him  for

performing  Puja.  PW2  has  seen  accused  visiting  the  informant  and

performing Puja in his quarter. Rest PW2 does not know anything about

the incident.

Cross examination of  PW2 has been declined by defence.

PW3 Khanin Gogoi  has deposed in his evidence that he knows the

accused person who was present in Court. PW3 knows the informant.
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PW3 has seen accused visiting the informant.  Rest PW3 does not know

anything about the incident.

Cross examination of  PW3 has been declined by defence.

8. The allegation brought against accused is u/s 420 IPC.

Essential ingredients of section 420 IPC are :

(i) Cheating,

(ii) Dishonest inducement to deliver property or to make or alter or  

destroy any valuable security or anything which is sealed or signed or 

is capable of being converted into a valuable security and

(iii) Mens rea of the accused at the time of making the inducement.

       In this instant case, bare perusal of the ejahar and evidence of  

PW1 discloses that informant wanted to improve his fortune and so  

he paid money to accused for divine interference. However, none of  

the independent witnesses namely PW2 and PW3 had seen informant 

paying for money to accused.

    This  Court  finds  that  no  allegations  are  made  attracting  the  

ingredients of section 420 IPC. There are no allegations as to cheating 

or  dishonest  intention  of  the  accused,  except  the  bald  allegations  

that accused did not change the fortune of informant. Merely stating  

that informant has paid  money  to  accused  does  not  amount  to  

cheating.  Informant  must  have  shown  when  and  how he  paid  the  

money.

        Even if all the allegations in the ejahar are taken at the face value,

in my view, the basic essential ingredients of cheating or dishonest  

inducement are missing. 

9.     It has been held in Rang Bahadur Singh Vs. State of UP, AIR 2000  

SC 1209 that the time-tested rule is that acquittal of a guilty should  

be  preferred  to  conviction  of  an  innocent  person.  Unless  the  

prosecution establishes the guilt  of  the accused beyond reasonable  
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doubt, a conviction cannot be passed on the accused.

10. In  light  of  the  discussions  made  above,  the  inevitable  conclusion,  

therefore is  that  prosecution has failed to  bring home the charges  

levelled  against  the  accused beyond  the  pale  of  reasonable  doubt  

and accordingly, accused person is entitled to acquittal.

11. In the result, accused Samir is Dey acquitted from charges u/s 420 IPC 

levelled against him and he is  set at liberty forthwith.

12. Bail bonds furnished on their behalf shall remain in force for a period 

of six months.

13. Given under my hand and seal of this Court on this  5th  day of August, 

2019.

14. Case is disposed off hereby on contest.

Dictated and corrected by me:

 (Salma Sultana)                                                     (Salma Sultana)
Sub-Divisional Judicial                Sub-Divisional Judicial
Magistrate (S),Tinsukia          Magistrate (S),Tinsukia

                                                        

Transcribed by 

Diganta Dutta (Stenographer)
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ORDER

Judgment is ready and has been delivered and pronounced in open Court.

Accused Samir Dey is acquitted from charges u/s 420 IPC levelled against him

and he is set at liberty forthwith.

Bail  bonds furnished on his behalf shall  remain in force for a period of six

months.

Given under my hand and seal of this Court on this  5th  day  of August, 2019.

Case is disposed off hereby on contest.

                        
                                                                               

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam
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APPENDIX

1. PROSECUTION EXHIBIT:
Ext.1 : Ejahar

 2. DEFENCE EXHIBITS: 

None
3.  PROSECUTION WITNESS:

PW1- Bhupen Saikia
PW2-Pramod Bokal
PW3- Khanin Gogoi

4.  DEFENCE WITNESS: 
      None 
                                                                                  

                                                                         (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                               Tinsukia, Assam


