
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No. 1144 of 2015
U/S 353, 355 of IPC

State of Assam
……………Prosecutor

- Versus-

Sri Suraj Borah

…………….Accused

                         Present: Dr. Chetana Khanikar
                                       Additional Chief Judicial Magistrate, Tinsukia

                          For the prosecution: Smti. J. Phukan, Addl. P.P.

                  For the defence: Sri S. Chetia, Advocate

Evidence  recorded  on:  03.12.2015,  27.04.2016,

15.07.2016,  21.09.2016,

15.09.2017, 28.06.2019

                          Argument heard on:    23.09.2019

                          Judgment delivered on: 24.09.2019

JUDGMENT

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  is  that  on

14.05.2015 at about 8 PM, the accused Suraj Borah had assaulted Sri

Naren Das, who was on duty at Kakopathar forest gate while he had

stopped a vehicle at the forest gate for the purpose of checking the

same. After assauting the forest official  Naren Das,  the accused had

moved away the truck.

 2. On the basis of aforesaid FIR, police registered a case against the

accused as Kakopathar PS Case No.29/2015 U/S 353/355 of IPC. Police

investigated  the  case  and  on  completion  of  investigation  submitted

charge-sheet against the accused Sri Suraj Borah U/S 353/355 of IPC.  

3. On appearance of the accused Sri Suraj Borah in Court, copies of

relevant documents were furnished to him as required U/S. 207 of CrPC.
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Considering the relevant documents and hearing both the parties and

having  found  sufficient  materials  to  presume  that  the  accused  had

committed offence  U/S 353/355 of  IPC,  particulars  of  offences  under

those sections are explained to the accused to which he pleaded not

guilty and claimed to be tried. 

4. During trial the prosecution has examined twelve witnesses and

adduced five documentary evidences. 

5. At  the  close  of  the  prosecution  evidence,  statement  of  the

accused U/S 313 of the Cr.P.C. has been recorded with reference to the

incriminating circumstances appearing against him in the prosecution

evidences.  Defence  side  has  adduced  no  evidence  and  plea  of  the

accused is of total denial. 

6. After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i) Whether on 14.05.2015 the accused had assaulted Sir Naren Das

at forest gate, Kakopathar?

ii) If  so, whether Naren Das was discharging his duty as a public

servant at the time of assault by the accused?

iii) Whether the accused had assaulted Sri Naren Das without any

provocation, with intent to dishonor Naren Das, on that day?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i) and (ii):

7. For  convenience  of  discussion  and  to  avoid  unnecessary

repetitions, these two points are taken together for consideration.

8. Here,  PW 1  is  the  informant.  He  stated  that  Yunus  Khan  had

informed  him over  phone  that  at  forest  check  gate  they  stopped  a

loaded  vehicle  for  checking  when  Suraj  Borah  who  was  in  another
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vehicle had assaulted the gateman Naren Das and by opening the gate

sent the vehicle through the gate. Then immediately he informed the

matter to DFO. When they tried to detain the loaded vehicle, the vehicle

passed by their  gate.  On checking the vehicle it  could be seen that

there was only scrap and no forest product was there. He stated that

this case was filed as per the statement of Naren Das. During cross-

examination he stated that he had not witnessed the incident. He did

not see any injury of Naren Das.

9. PW 2 stated that on the day of incident he was on duty at the

check gate along with Naren Das. The accused brought a loaded truck.

But  the accused was  in  a  separate  vehicle.  When they  stopped the

loaded  truck  for  checking,  the  accused  told  them  that  the  truck

belonged  to  him  and  there  is  no  need  to  check  the  same.  When

Someshwar Kalita went for checking, the accused quarreled with Naren

Das and kicked him. Then he tried to apprehend the accused but the

accused abused him. The loaded vehicle passed through the gate and

went towards Rupai. Then he informed the matter to the informant. He

stated  that  the  accused  prevented  them  in  discharging  their  duty.

During cross-examination he stated that the accused also filed a case

against them.

10. PW 3 and PW 4 have stated that they heard a commotion and

they came out from their respective houses. They stated that they have

not witnessed any incident. They came to know about the incident from

the forest  guards namely  Someswar Kalita  and Naren Das  that  they

stopped a loaded vehicle for checking when an altercation took place

with the accused. PW 3 stated that Naren told him that the accused

gave him a kick. PW 4 stated that he heard that the accused assaulted

Naren.

11. PW 5 stated that on the day of incident he along with Someshwar

Kalita  were  on  duty  and one  truck  came from the  Kakopathar  side.

When Someshwar went to ask the driver as to what was carrying in the

truck, the accused Suraj Borah, who came in a car had asked him as to
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whether he does not know the accused. Saying that the accused pushed

him down and kicked him. As a result the rope slipped from his hand,

the gate got opened and the truck of the accused left the place. He

stated that he sustained injury on his right hand.

12. PW 6 stated that on hearing a commotion he went to the PO.

Then,  Naren  Das  and Someshwar  Kalita  told  that  the  accused Suraj

Borah had pushed and kicked Naren Das when they went to check a

truck stopped at the forest gate. Naren received injuries. During cross-

examination he stated that he had not seen the incident.

13. PW 7 stated that at the time of incident he came out from his

quarter  and saw that a truck came and the forest guard Naren and

Someshwar tried to stop the same for checking. Then the accused Suraj

came in a car and told him to open the gate and came towards him to

assault  him.  Naren  Das  objected and then  Suraj  Das  assaulted him.

Naren  Das  fell  on  the  ground  and  raised  hue  and  cry.  By  then  the

accused went away along with the truck. Naren Das received injuries.

14. PW 8 and PW 9 have stated that one day police went to their

village. They signed a paper on being asked by police.

15. PW 10 is the MO. He stated that on examination he found chest

pain  at  antero-mid  portion,  difficulty  during  respiration,  pain  with

tenderness  with  slight  mould  in  left  mid  arm.  According  to  him the

injuries were simple in nature caused by hard substance. During cross-

examination he stated that the injuries found may also cause by falling

on hard substance.

16. PW 11 stated that one day in the month of  June,  2015 police

came to the house of the accused Suraj  Borah in search of him and

police took his signature as a witness.

17. PW 12 is the IO.  He stated that he visited the PO, prepared the

sketch  map  of  the  PO,  recorded  the  statement  of  the  witnesses,
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collected  the  injury  report  and  submitted  the  charge  sheet.  During

cross-examination he stated that the distance between the PS and the

PO is about 1 ½ km. The incident took place on 14.05.2015. The FIR was

filed  on  15.05.2015.  The  reason  of  delay  in  filing  the  FIR  is  not

mentioned in the FIR. He stated that he did not record the statement of

the nearby people of the PO. During his investigation he did not find out

who is the owner of the truck. His CD is silent about any cross case.

18. Here, PW 5 is the victim of the case. He stated that at the time of

incident he was on duty at  forest gate,  Kakopathar.  One Someshwar

Kalita was present with him who was also on duty. They tried to stop a

truck for checking which came from Kakopathar side.  Then the accused

restrained  them  from  doing  so  and  pushed  down  Naren  Das.  The

accused had also kicked Naren Das. As a result the rope of the gate had

slipped  from  his  hand  and  the  gate  got  opened.  Naren  Das  also

sustained injury.

19. Someshwar Kalita is PW 2.  He also deposed similarly as PW 5,

that, when he along with PW 5 tried to stop the truck for checking, the

accused came and kicked Naren Das and the truck went away through

the gate towards Rupai. 

20. PW 7 Sri Rupam Borah is another eye witness. He also stated that

when Naren and Someshwar had tried to stop the truck for checking,

the accused had assaulted Naren and then the truck went away through

the gate. 

21. PW 1, PW 3, PW 4 and PW 6 have stated that they came to know

that when Naren Das tried to stop a truck for checking then the accused

had assaulted Naren Das. PW 10 is the MO. He stated that there are

injuries  on the body of  Naren Das.  He found chest pain,  difficulty  in

respiration and pain with tenderness with slight mould in left mid arm. 
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22. PW 8, PW 9 and PW 11 have neither stated against the accused

nor stated anything about  the incident.  They are ignorant about the

incident.

23. PW 12 is the IO. He stated during cross examination that he did

not record the statement of the nearby people of the PO and he did not

find out who is the owner of the concerned truck.

24. Thus, it is seen that there are three corroborative eye witnesses

including the victim, i.e., PW 2, PW 5 and PW 7. PW 3, PW 4 and PW 6

are  though  not  eye  witnesses,  they  heard  the  commotion  of  the

incident,  came to the PO immediately  and knew about  the incident.

They have corroborated the facts stated by PW 2, PW 5 and PW 7. The

MO has also corroborated the evidence of the aforesaid witnesses by

stating that  there were injuries  on the body of  the victim.  From the

evidences available, it is seen that the injured Naren Das is a public

servant who was on duty at the time of incident. The defence side has

also not contradicted that fact. Though the defence side tried to bring

some confusion by raising the point that the IO did not find the truck

owner during his investigation, it is not necessary to ascertain who is

the truck owner. It is clearly proved from the evidences of the witnesses

that the injured Naren Das is a public servant who was on duty at the

time of incident and he was assaulted by the accused. This is sufficient

to constitute the offence U/S 353 of IPC. The point of delay in filing the

FIR is raised by the defence side. However, the main fact of assaulting

the injured by the accused while the injured was discharging his duty by

stopping  a  truck  at  forest  gate  for  the  purpose  of  checking  is  not

rebutted.  The  prosecution  side  by  adducing  sufficient  evidence  has

clearly proved that on 14.05.2015 the accused had assaulted Sir Naren

Das at forest gate, Kakopathar,  while Naren Das was discharging his

duty as a public servant.

Hence Point No. (i) and (ii) are is decided affirmative.
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Point No.(iii):

25. From  the  entire  evidences  adduced  by  the  prosecution  side

nothing  was  found  to  show  that  the  accused  had  any  intention  to

dishonor  Sri  Naren  Das.  Not  a  single  whisper  is  found  in  the  entire

record to that effect. As such, due to absence of evidence, I am of the

opinion that the prosecution side has failed to prove that,  the accused

had assaulted Sri  Naren Das without  any provocation,  with  intent  to

dishonor Naren Das, on 14.05.2015.

Hence Point No. (iii) is decided negative.

26. From the above discussion it is seen that the prosecution side has

proved beyond reasonable doubt that on 14.05.2015 the accused had

assaulted Sir Naren Das at forest gate, Kakopathar while Naren Das was

discharging  his  duty  as  a  public  servant.  Therefore  the  accused Sri

Suraj Borah is convicted U/S 353 of IPC. However, the charge U/S

355 of IPC is not proved.

27.  In the interest of justice and considering the nature of the

offence, I decided not to release the accused on probation of good

conduct as it will encourage occurrence of this type of offence in the

society  and  faith  of  the  people  on  justice  delivery  system  will  be

decreased  by  such  release.  Apart  from  that,  it  will  create  a  fear

psychosis in the mind of the public servants which will  automatically

prevant  them from discharging  their  duties.  Also,  there  exists  every

possibility  that  the  accused  will  commit  offence  of  the  similar  type

again, without any hesitation if he be so released without allowing him

to suffer the consequences of his act.

Sentence hearing:

28.        The accused Sri  Suraj Borah was heard on the question of

sentence.  Considering his  statement,  facts  and circumstances of  the

case, age, economic and social status of the accused, I decided to deal

with the matter of the sentence of the accused in a lenient way. The
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accused is sentenced to rigorous imprisonment of one year with

a fine of Rs.1,000/-, i/d S.I. for 10 days for the offence U/S. 353

of IPC.

29.   As  per  provision  of  section  428  of  Cr.P.C.  the  period  of

detention  already  undergone  by  the  accused  Sri  Suraj  Borah during

investigation,  inquiry  and  trial  of  the  case  be  set  off against  the

sentence of imprisonment. 

30.  Let the  free certified copy of the judgment be furnished to

the accused Sri Suraj Borah.

 

  Given under my hand and the seal of this Court on this 24th day

of September, 2019.

(C. Khanikar)
Additional Chief Judicial Magistrate,Tinsukia

8



  

A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Basanta Patra, the informant

P.W.2: Sri Someswar Kalita

P.W.3: Sri Mridul Kakoti

P.W.4: Sri Birinchi Buragohain

P.W.5: Sri Naren Das, the victim

P.W.6: Md. Inush Khan

P.W.7: Sri Rupam Borah

P.W.8: Sri Karan Borah

P.W.9: Sri Papul Borah

P.W.10: Dr. Trikendra Nath Sharma, the MO

P.W.11: Sri Jeevan Baruah

P.W.12: Md. Rafique Ali, the IO

Witness for the defence:

Nil 

Exhibits: 

1. FIR    ……………….…. Ext. 1

2. Medical report …...................... Ext. 2

3. Search list …...................... Ext. 3

4. Sketch map …………………… Ext. 4

5. Charge sheet. ................. ........Ext. 5

(C. Khanikar)
Additional Chief Judicial Magistrate,

  Tinsukia
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