
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No. 919 of 2014
U/S 353 of IPC

State of Assam
……………Prosecutor

- Versus-

Sri Birendra Kumar Bhajanka

…………….Accused

                         Present: Dr. Chetana Khanikar
                                       Additional Chief Judicial Magistrate, Tinsukia

                          For the prosecution: Smti. J. Phukan, Addl. P.P.

                  For the defence: Sri B. Prasad, Advocate

Evidence  recorded  on:  28.01.2019,  12.04.2019,

19.07.2019,  26.08.2019,

05.09.2019, 06.09.2019

                          Argument heard on:      21.09.2019

                          Judgment delivered on: 25.09.2019

JUDGMENT

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  is  that  on

13.05.2014 the informant along with their office workers went to Balaji

Weighbridge  situated  at  Makum  road,  Tinsukia  for  removing  the

blockade caused by the persons of Balaji weighbridge in the public drain

on the western side, in compliance of the order of the Hon'ble Gauhati

High Court in WP(C) 2201/2014 dated 30.04.2014. While executing the

said order four persons including Sri Lalu Bhajanka came and forcefully

restrained and deterred the informant from discharging his official duty

as assigned to him regarding the order of the Hon'ble High Court. Sri

Lalu  Bhajanka  started  abusing  him  in  filthy  language  and  tried  to

assault him. 

 2. On the basis of aforesaid FIR, police registered a case against the

accused  as  Tinsukia  PS  Case  No.384/2014  U/S  353  of  IPC.  Police
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investigated  the  case  and  on  completion  of  investigation  submitted

charge-sheet against the accused Sri Birendra Kumar Bhajanka U/S 353

of IPC.  

3. On appearance of the accused Sri  Birendra Kumar Bhajanka in

Court,  copies of relevant document was furnished to him as required

U/S. 207 of CrPC. Considering the relevant documents and hearing both

the parties and having found a prima facie case against the accused U/S

353 of IPC, particulars of offences under that section are explained to

the accused to which he pleaded not guilty and claimed to be tried. 

4. During  trial  the  prosecution  has  examined  six  witnesses  and

adduced three documentary evidences. 

5. At  the  close  of  the  prosecution  evidence,  statement  of  the

accused U/S 313 of the Cr.P.C. has been recorded with reference to the

incriminating circumstances appearing against him in the prosecution

evidences.  Defence  side  has  adduced  no  evidence  and  plea  of  the

accused is of total denial. 

6. After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i) Whether  on  13.05.2014  the  accused  had  assaulted  or  used

criminal force to deter the informant Nabajyoti Das from discharging his

duty as public servant?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i):

7. Here, PW 1 stated that he along with the informant including 5

labours went to Shivdham to clean the public drain. Then the accused

restrained them from cleaning the drain. Thereafter the informant went

there  with  the  order  of  the  court  and  they  cleaned  the  drain.  The
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accused had abused the informant with obscene words. During cross-

examination he stated that  his  engineer told  him that  there was an

order of the Hon'ble High Court and they had to clean the drain.

8. PW 2 is Mithu Mazumder. He stated that he along with 5 labours

went to Makum road near petrol pump to clean the public drain. Then

the accused along with 3 other persons had restrained them in cleaning

the  drain.  The  accused  had  abused  them  with  obscene  words.

Thereafter they came back to their office and informed the matter to

the informant. Again, at about 2-2:30 PM they along with the informant

went there with the order of the court. But the accused did not agree to

follow  the  court  order  and  restrained  them  and  abused  them.  The

accused tried to assault the informant. In the meantime police came to

the PO and the accused fled away. Then they cleaned the drain. The

drain was blocked by some bags having sand. They removed the said

bags and cleaned the drain and came back. During cross-examination

he stated that while the drain was cleaned, Ganesh Mahato was present

from beginning till the end. Police personnel had accompanied them on

the date of incident. His engineer told him that there was an order of

the Hon'ble High Court and they had to clean the drain. But he does not

know  the  contents  of  the  High  Court  order.  He  stated  that  he  is  a

temporary staff. When they went to clean the drain the informant was

not present at the PO. They had informed the matter to the informant at

Municipal  office.  No  altercation  took  place  with  him,  it  was  Ganesh

Mahato who had conversation with the accused. Police did not record

his statement.

9. PW  3  is  the  informant  he  stated  that  he  along  with  staff  of

Tinsukia Municipality went to Tinsukia Makum road near Tukrigola vide

order of the Hon'ble High Court to remove the blockade of a drain. The

blockade,  was done by the accused.  When they tried to remove the

blockade the accused had restrained them from doing their duty. The

accused also threatened them to kill if they continue to do so. During

cross examination he stated that the order of the Hon'ble High Court

was  handed  over  to  Tinsukia  police  before  reaching  the  PO.  The
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chairman of Tinsukia Municipality board did not give him any written

instruction to execute the order of the Hon'ble High Court. He stated

that  he reached  the  PO  at  about  11  AM  on  13.05.2014.  When  he

reached the PO Ganesh Mahato, Mithun Mazumder and some labourers

were already there to clean the drain. One  Kapil  Sharma  had  filed  a

petition before the Hon'ble High Court regarding the drain. The drain

which they wanted to clean was not recorded in the municipalty record

as public drain. He stated that he returned back from the PO within half

an hour as he was not allowed to work. Again at about 2-2:30 PM he

went to the PO with police personnel and completed the work. The drain

which was cleaned is connected with the main drain of A.T. road. They

did not go to clean the main drain situated adjacent to the A.T. road. He

exhibited an order of  Hon'ble  High Court as Ext-'A'  during his cross

examination and stated that by virtue of Ext-'A' he went to the P for

cleaning the drain.

10. PW 4 stated that they went to clean drain at Tukrigola, Tinsukia

with Nabajyoti Das. Then an altercation took place between Nabajyoti

and the accused. During cross-examination he stated that he along with

Ganesh Mahato, Mithun went to the PO at about 4 PM.

11. PW 5 stated that he along with the informant and many labour

went to Tukurigola for cleaning the drain. Then the accused restrained

them from cleaning the drain. Then an altercation took place between

the informant and the accused. During cross-examination he stated that

on the day of incident he went to the PO with the informant and they

cleaned the drain.

12. PW 6 is the IO. He stated in his examination in chief that he went

to the PO, drew the sketch map of the PO, recorded the statement of

the witnesses. During cross-examination he stated that on 15.05.2014

at 4:30 PM he had recorded the statement of the informant. He went to

the PO on 18.05.2014 at 11:20 AM. At the PO he met Ganesh Mahato,

Mithun  Mazumder,  Sabir  Ullah,  Ramashish  Ram,  Santosh  Ram  and

Ramadeo Pachwan. 06.06.2014 he visited Balaji bridge and tried to find
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out  the  accused but  he  was  not  available.  According  to  the  CD,  no

action was taken from 19.05.2014 to 05.06.2014 in connection to this

case.  Again he visited the PO on 12.07.2014 at 11 AM to record the

statement of the accused but he was not found. He stated that he did

not  seize  any  article  or  document  in  this  case.  On  20.05.2014  the

informant was present  at  the PO.  He had informed the informant to

remain present at  the PO on 20.05.2014. He stated that he had not

verified about existence of public drain in any official record which is

mentioned as index D in Ext-2. He did not examine Raman Agarwal and

Kapil Sharma whose names are mentioned in the  index D in Ext-2. He

did  not  examine  the  owner  of  the  Balaji  weigh  bridge  and  did  not

investigate as to how much land he was possessing. He stated that to

clean the drain the labourer had to enter the private land of Balaji weigh

bridge. He did not investigate whether the municipalty staff had taken

any permission to enter the private land of Balaji weigh bridge.

13.           These are the evidences adduced by the prosecution sides.

From these evidences it is seen that the allegation of the prosecution

that the accused had restrained the informant while he was going to

discharge his public duty, his contradicted by the prosecution witness

itself.  PW  2  has  stated  that  it  was  only  Ganesh  Mahato  who  had

conversation with the accused. The informant as PW 3 had exibited an

order of the Hon'ble Gauhati High Court as Ext-A. According to him he

went to the PO to execute the order of the Hon'ble Gauhati High Court

which is the Ext-A. On perusal of Ext-A it is seen that Ext-A is an order

dated 30.05.2014 whereas according to the FIR the incident took place

on  13.05.2014.  Thus,  it  is  not   possible  to  execute  an  order  dated

30.05.2014 on 13.05.2014.  Apart  from that  it  is  seen that  the order

dated 30.05.2014 is only a bail order. On the other hand the prosecution

side  has  not  exhibited  any order  of  the  Hon'ble  Gauhati  High  Court

which  is  mentioned  in  the  FIR  as  the  order  which  was  going  to  be

executed  at the time of incident by the informant. The informant in his

evidence has also stated that he did not have any written authority from

the  Chairman  of  Tinsukia,  Municipalty  to  execute  the  order  ot  the

Hon'ble Gauhati High Court.
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14. In the FIR it is written that the informant went to the PO to clean

a public drain in compliance of the order of Hon'ble High Court dated

30.05.2014. But in his evidence he stated that  the drain which was

wanted to clean was not recorded in the Municipalty record as public

drain.

15. Thus, it is seen that the prosecution side has failed to establish

that there was any order of the Hon'ble High Court, to execute which

the informant went to the PO. It is also not proved that the informant

was authorised to execute any order. The informant also contradicted

the fact of existence of  any public drain at  the PO. Thus,  nothing is

found in  the  record  to  show that  the  informant  went  to  the  PO for

discharging any public duty for executing any order of the Hon'ble High

Court. Hence, there is no question of assaulting or using force to deter

the informant from discharging this duty by the accused.

Hence Point No. (i) is decided negative. 

16. Ld. Counsel for the defence side has submitted the decision of

the  Hon'ble  Supreme Court  held  in State of  MP Versus Mishrilal

(deed) and Others:(2003)9 SCC, wherein it is held that, cross cases

should be tried together by the same court irrespective of the nature of

the offences involved. However, no proof of pending any cross case is

adduced by  the  defence  side  by  exhibiting  any document  regarding

pendency of such cross case of this case.  

17. From  the  above  discussions  I  come  to  the  conclusion  that

prosecution has failed to establish the allegations against the accused

that on 13.05.2014 the accused had assaulted or used criminal force to

deter the informant Nabajyoti Das from discharging his duty as public

servant. Hence the accused Sri Birendra Kumar Bhajanka is acquitted

from the case.  Bail  bond is  extended for  next  six  months.  I  set  the

accused  in liberty forthwith.
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  Given under my hand and the seal of this Court on this 25th day

of September, 2019.

(C. Khanikar)
Additional Chief Judicial Magistrate,Tinsukia

   

A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Ganesh Mahato

P.W.2: Sri Mithu Mazumder

P.W.3: Sri Nabajyoti Das, the informant

P.W.4: Sri Ramdeo Pachwan

P.W.5: Sri Ramashish Ram

P.W.6: Sri Mukul Hazarika, the IO

Witness for the defence:

Nil 

Exhibits from prosecution side:

1. FIR   …………………………………………….….     Ext. 1

2. Sketch map ……………………… Ext. 2

3. Charge sheet................................................Ext. 3

Exhibits from defence side:

1. Certified copy of Judgment/order dated 30.05.2014..........Ext-A

(C. Khanikar)
Additional Chief Judicial Magistrate,

  Tinsukia
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