
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No. of 2511/2017
PRC No.323/2018

U/S 75 of Juvenile Justice (Care and Protection of Children) Act, 2015
and

323 of IPC

State of Assam
……………Prosecutor

- Versus-

       Sri Ananta Borah
…………….Accused

                              Present: Dr. Chetana Khanikar
                                      Additional Chief Judicial Magistrate, Tinsukia

  For the prosecution: Smti. J. Phukan, Addl. P.P.

                           For the defence: Sri A. Bhattacharjee, Advocate

Evidence  recorded  on:  20.11.2018,  14.12.2018,

01.01.2019,  08.05.2019,

06.08.2019

                           Argument heard on:      26.08.2019

                           Judgment delivered on: 03.09.2019 

J U D G M E N T

1.    The prosecution case in brief as stated in the FIR is that on

29.11.2017 at about 2 PM, at the residence of the accused Sri Ananta

Borah situated at Tengapani Natun Gaon, the nephew of the informant

namely Ratul Borah and Nitul Borah were assaulted and burn by their

grandfather Sri Ananta Borah. As a result Ratul Borah and Nitul Borah

sustained serious injury.

2.           On the basis of aforesaid FIR, police registered a case as

Bordubi  PS  Case  No.165/2017.  Police  investigated  the  case  and  on

completion of investigation submitted charge-sheet against the accused

Sri Ananta Borah U/S 326 of IPC. 
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3.           On appearance of the accused in Court, copies of relevant

documents  were  furnished  to  him  as  required  U/S  207  of  Cr.  P.  C.

Considering  the  relevant  documents  and  hearing  both  the  parties

sufficient  ground  is  found  to  presume  that  the  accused  person  had

committed offence U/S. 323 of the IPC. But later on, it appeared that

there are sufficient materials to presume that the accused person had

committed  offence  U/S  75  of  Juvenile  Justice  (Care  and Protection  of

Children) Act, 2015 also along with S. 323 of IPC. Accordingly, following

S.  216 of  the Cr.P.C.,  charge  was  altered  and framed  under  those

sections,  read  over  and  duly  explained  to  the  accused  to  which  he

pleaded not guilty and claimed to be tried. 

4.         During trial the prosecution has examined seven witnesses, one

court witness and also adduced four documentary evidences.

5.     At the close of the prosecution evidence, statement of the

accused U/S. 313 of the Cr.P.C. has been recorded with reference to the

incriminating  circumstance  appeared  against  him  in  the  prosecution

evidences.  Defence  side has adduced two evidences  and plea of  the

defence is of total denial. According to the defence side, the accused

was not present at the place of occurrence at the time of incident.

6. After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and the

accused the following points are taken as POINTS FOR DETERMINATION:

i) Whether on 29.11.2017, the accused was in actual charge of

the children Nitul Borah and Ratul Borah?

ii) If so, whether the accused had assaulted Ratul and Nitul and

set fire on the body of Nitul in a manner likely to cause Ratul

and Nitul unnecessary mental and physical sufferings?
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iii) Whether  the  accused  had  voluntarily  caused  hurt  to  Nitul

Borah and Ratul Borah by assaulting them and setting fire on

the body of Nitul Borah, on that day?

DISCUSSION, DECISION AND REASONS THEREOF:

Point  No.  (i):  Whether  on  29.11.2017,  the  accused  was  in  actual

charge of the children Nitul Borah and Ratul Borah?

7. PW 1 Sri Babul Khanikar has stated that Nitul and Ratul  were

staying with the accused from 11 months prior to the incident till the

incident.  PW  2  Smti.  Junmoni  Khanikar  also  stated  that  Nitul  was

staying with the accused since his mother left  him. PW 3 Anjumani

Khanikar has stated that Nitul and Ratul were staying with the accused

for  about  one  year  till  the  time  of  incident.  PW  4  Smti.  Anjumoni

Khanikar also stated the same fact. She deposed that at the time of

incident Ratul and Nitul were staying with the accused at his house. PW

5 Sri Ratul Borah is one of the victims. He deposed that he and Nitul

were staying with the accused at the time of incident. The other victim

Sri Nitul Borah who was called as court witness has stated that at the

time  of  incident  he  was  staying  at  the  house  of  the  accused.  The

defence side has also not disputed the fact that the victims Ratul and

Nitul were staying with the accused at the time of incident. In fact, the

defence side has more clearly painted the picture. DW 1 Smti.  Joya

Borah, who is the wife of the accused has stated that Ratul and Nitul

were staying at their house and studying there. Both the parents of

Ratul and Nitul had re-married with other persons. All the educational

as well as other expenses of Ratul and Nitul were born by them. From

the evidence of the witnesses PW 1, 2, 3, 4, 5, CW 1 and DW 1 it is

seen that the parents of the victims had re-married with other persons

and left the victims. At the time of incident they were with the accused

at  his  house  and  expenses  of  the  victims  were  also  born  by  the

accused.  Thus,  the  victims  were,  at  that  time,  under  the  care  and

custody of the accused. Thus, I am of the opinion that the prosecution

side  by adducing corroborative evidence and with  the admission  of
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defence side has clearly proved that on 29.11.2017, the accused was

in actual charge of the children Nitul Borah and Ratul Borah.

Point No.(i) is decided affirmative.

Point No. (ii):  If  so, whether the accused had assaulted Ratul and

Nitul and set fire on the body of Nitul in a manner likely to cause Ratul

and Nitul unnecessary mental and physical sufferings?

8.       From the discussion of point no. (i), it is seen that the victims

Ratul and Nitul were under the charge of the accused. According to the

prosecution story the accused had assaulted the victims for which the

victims have suffered serious injuries.  On being informed about  the

same, the informant along with some other persons went to the house

of  the accused and found the victims in seriously injured condition.

Thereafter the victims were given medical treatment. Here, PW 1 is the

informant. PW 2 is his wife and PW 3 and PW 4 are his sister and sister

in  law respectively.  All  these  four  witnesses  have deposed that  the

paternal uncle of the victims had informed them over phone that the

accused had assaulted the victims and also had set fire on Nitul. On

the next day of getting the information they went to the house of the

accused, they saw burn injury on the leg of Nitul and sign of assault on

the body of Ratul. Then they took them to Tinsukia Civil Hospital. PW 5

Sri Ratul Borah is one of the victims. He stated that the accused used

to ask him and Nitul to plough in the paddy field. If they cannot do the

same  properly,  the  accused  used  to  assault  them  with  sickle.  The

accused also asked them to graze the goat. If they do late, they were

not allowed to attend their school. On the day of incident, as they were

late in bringing the goat, the accused tied them in a betel nut trees and

set fire on Nitul. The accused also assaulted him with bamboo stick on

his hand, leg and different parts of the body. Thereafter the accused

tied both of them with a rope and pulled through the road. CW 1 Sri

Nitul Borah is the other victim. He also deposed similarly to that of PW

5 that if he cannot plough properly the accused used to assault him

with the hand lop of the spade. On the day of incident he was sent to
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bring cattle, but as he could take some of the cattle only and the rest

cattle had entered the paddy field, the accused sent him to harvest

paddy.  When  he  could  not  harvest  in  proper  way,  the  accused

assaulted him with sickle. Then the victim fled away. But the accused

asked him to come back with a promise of not assaulting him again.

When he came back the accused applied ghost chilies on his eyes and

tied him in a betel nut tree. Thereafter the accused set fire on the body

of the victim by setting fire on the ’tokou pat’, for which he sustained

injury on his right leg and left thigh. The accused sent Ratul to bring

goat from the garden. But as the goat was returned before reaching

Ratul, the accused had tied Ratul with a rope, applied ghost chilies on

his eyes, tied in a betel nut tree. Later on, the accused had also set fire

on Ratul’s body but the fire could not caught him. 

9.       PW 6 is the MO Smti. Nicky Sah. She stated that she found

multiple bruises over the back of Ratul Borah and the nature of injury

was simple. She also examined Nitul Borah and found burn injury over

the left thigh and right leg. The nature of injury was simple burn injury

involving approximately 18% of body surface area.

10.      PW 7 is the I/O. During his examination in-chief he deposed

that  he  had visited  the  place  of  occurrence,  drew the  sketch  map,

collected the injury reports  and submitted the charge sheet.  During

cross-examination  he  stated  that  on  02.12.2017  he  recorded  the

statements of the other witnesses at the PS. He stated that he visited

the PO only once when he apprehended the accused. He stated that he

did not record the statement of Tileshwar Buragohain, who is residing

adjacent  to  the  house  of  the  accused  in  the  eastern  direction  and

Minoti Baruah who is residing in the northern side to the house of the

accused to trace out the real fact. He stated that he did not mention in

the sketch map as to exactly at what place of the house of the accused

the incident took place. He did not record the statement of the victims

before  referring  them to  medical  treatment.   He  did  not  seize  any

weapon  of  assault  as  he  did  not  find  anything  like  that  during  his

investigation. He stated that PW 2 did not state to him that one of the
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parental uncle of the injured had informed over phone that the accused

had assaulted Ratul and Nitul. PW 4 did not state to him that on being

informed by the parental uncle they visited the PO. He stated that CW

1 did not state to him that the accused who is his grandfather, directed

him to plough in the paddy field; when he could not plough properly,

the accused used to assault him with the hand lop of the spade; the

accused directed him to graze the cattle; on the day of incident the

accused asked him to take the cows from the garden; he took some of

the cows; but in the meantime the remaining cows had entered in the

paddy field and ate paddy; then the accused brought the cows from

the paddy field and sent him for harvesting the paddy; but, as he could

not harvest the paddy in proper way, the accused assaulted him with

the sickle and he fled away; thereafter the accused asked him to come

back with the promise of not assaulting him again; when he came back

the accused applied ghost chilies on his eyes and tied him in betel nut

tree.

11.         These are the evidences of prosecution witnesses and the

court witness. From these evidences it is seen that, the victims as PW 5

and CW 1 have narrated how the accused used to subject them to

torture. They were assaulted by the accused in such a manner which

caused both mental and physical sufferings to them. The victim Nitul

sustained burn injury for the torture of the accused. PW 1, 2, 3 and 4

received the information about such torture over phone and went to

the  house  of  the  accused.  Then  they  saw  the  victims  in  injured

condition which was the result of the torture of the accused. They have

stated that they saw burn injury on the leg of Nitul. The MO as PW 6

have also supported the circumstance narrated by the other witnesses.

She stated that she found burn injury over the left thigh and right leg

of Nitul and multiple bruises over the back of Ratul. Thus, there are

direct as well corroborative circumstantial evidence and expert opinion,

all of which pointed towards the fact that the accused by his torture

caused sufferings to the victims Ratul and Nitul.
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12.         The defence side has also taken the plea of non-seizure of

any article by the IO. From the FIR it is seen that the same was filed

after 3 days of the incident and the investigation has started only after

that.  Hence,  after  3  days  of  the  incident,  the  availability  of  the

remaining ash of the fire or any such article is not a strict demand of

the circumstance.  The point of non-examination of the neighbours is

also raised by the defence side. However, it is seen that the fact of

assault and burn are proved by the oral evidence which are supported

by the injury report as well as the evidence of MO. Non-examination of

neighbour could not rebut  the fact  of  injury for assault  or the burn

injury.  The  prosecution  side  by  establishing  a  clear  chain  of

circumstance as well as with oral evidence, has proved that the injuries

were caused by the accused. No other explanation as to the cause of

those injuries is proved. The plea of alibi taken by the defence side is

disproved by the admission of the accused as to his presence at the

PO.

13.       Now, it is seen that the accused during his examination U/S

313 of CrPC has stated that as it was winter season, he was sitting near

a fire, then Nitul jumped over the tokou pat stored for constructing roof

and received burn injury when he slipped off from the  tokou pat and

fell on the fire. However, the defence side by adducing the evidence of

DW 1 and DW 2 have stated a different story. In contradiction to the

statement of the accused U/S 313 of CrPC, the defence side through

DW 1 and DW 2, has taken the plea of alibi.According to DW 1, who is

the wife of the accused, at the time of incident the accused was not at

the PO. The incident took place when the accused went to graze the

cattle. Then, Ratul and Nitul ran towards the fire and fell thereon. At

that time she was cleaning the courtyard with a broom. On seeing the

incident she along with Suren Changmai who was coming through the

road from the shop, had immediately rescued Ratul and Nitul. After few

minutes the accused had reached the PO. DW 2 Sri Suren Changmai

told that while he was returning home, DW 1 Joya called him and told

that Nitul fell on ashes and sustained burn injury. Then he went there

and saw that Joya was holding Nitul. He torn out the pant of Nitul and
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saw some blisters on his leg. Then he brought some herbs, grinded and

applied to the affected areas of Nitul. The accused was not present at

the PO at that time. From the evidences of DW 1 and DW 2, first of all it

is seen that, their depositions are contradictory to the statement of the

accused U/S 313 of CrPC. According to the accused, he was present at

the PO. He was warming his body on the fire. Then Nitul jumped over

tokou pat, slipped and fell on the fire. On the other hand, according to

DW  1  and  DW  2,  the  accused  was  not  present  at  the  PO.  Again,

according  to  DW  1  both  Ratul  and  Nitul  fell  on  the  fire,  whereas

according to DW 2 only Nitul fell on the fire. Thus, they are not sure as

to what they are going to establish or what was actually happened.

Whereas the accused himself had admitted his presence at the PO, DW

1 and DW 2 have taken the plea of  alibi of the accused. Considering

the circumstance, I am of the opinion that DW 1 and DW 2 are not

reliable witnesses. 

14.          The defence side has cited the decision of  the Hon’ble

Supreme Court passed in  Radhye Shyam vs State of Rajasthan:

Criminal Appeal No.593 of 2005 wherein it is stated that,

…The  child  witness’s  evidence  has  to  be  carefully

scrutinized  and  only  if  it  is  found  reliable,  it  can  be

accepted…

Seen and perused the decision. However, the fact and circumstances of

the said case is different from the case in hand. In the said case of

Radhye Shyam the testimony of the child witness was not supported by

the circumstance or the other witnesses. But in the present case the

evidence  of  both  the  child  witnesses  are  corroborative  and  the

circumstantial evidences are also found corroborative. The evidence of

MO has also corroborated their testimony. The other witnesses have

also narrated their experiences in corroboration to the evidences of the

two victim child witnesses. 
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15.        Considering the prosecution witnesses, court witness and

defence witnesses together, it is seen that the fact of assaulting Ratul

and Nitul and setting fire on the body of Nitul by the accused is proved

by direct evidence of Ratul and Nitul and the supporting circumstantial

evidences of PW 1, 2, 3 and 4 who had seen Ratul and Nitul in injured

condition.  After  going  to  the  house  of  the  accused  on  getting

information about the same and the corroboration about the injury by

the MO. It is found that the accused had assaulted both the victims and

set fire on the body of Nitul. The defence side though tried to bring

some contradictions by putting some suggestions and bringing some

facts to the light which were not stated by the witnesses before the IO;

the witnesses had denied those suggestions and the main prosecution

evidence of the injury of the victims by the assault of the accused is

not rebutted. The defence plea of alibi is contradicted by the accused

himself.  Jumping  over  the  left  over  fire  on  which  the  accused  was

warming his body or jumping over the ash by Nitul himself as stated by

DW 1 and DW 2, is not sufficient to cause 18% burn injury of body

surface area.  If he jumped over it accidentally, then he would have

immediately get up from that. If he himself was not in a possession to

get up, from the circumstance stated by the defence side it is seen

that,  according  to  the  accused  he  was  sitting  near  the  fire  and

according to DW 1 and DW 2, DW 1 was working near the fire. Thus,

they would have immediately rescue Nitul from the fire. In any such

circumstance, burn injury of 18% over the body surface area is  not

conceivable. On the other hand if the fire was a very big one to cause

such burn injury to Nitul, then the accused or DW 1, who had rescued

Nitul  should  have  also  suffered  burn  injury  to  some  extent  in  the

process of rescuing Nitul. But no such injury of the accused or DW 1 is

found. Thus, all the evidences available pointed towards the guilt of the

accused only leaving no room for any other explanation. Under such

circumstance I am of the opinion that it is proved beyond reasonable

doubt that the accused had assaulted Ratul and Nitul and set fire on

the  body  of  Nitul  in  a  manner  likely  to  cause  Ratul  and  Nitul

unnecessary mental and physical sufferings.
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Point No. (ii) is decided affirmative.

Point No.(iii):  Whether the accused had voluntarily caused hurt  to

Nitul Borah and Ratul Borah by assaulting them and setting fire on the

body of Nitul Borah, on that day?

16.       The offence Hurt is defined in S.319 of the IPC as “whoever

causes bodily pain, disease or infirmity to any person is said to cause

hurt. From the evidence of PW 5 and CW 1 it is seen that the accused

had assaulted both of them in a ruthless manner. He set fire on the

body of Nitul. From the evidence of PW 1, 2, 3 and 4 it is seen that due

to  assault  and  setting  fire  by  the  accused,  both  the  victims  were

severely  injured  for  which  they  had  to  take  treatment.  From  the

evidence of MO it is seen that there were injuries on the body of both

the victims. There were 18% burn injury of the body surface area of the

victim Nitul.  All  these  are  sufficient  to  show the  bodily  pain  of  the

victims.

17.            From the discussion of point No. (ii), it is seen that those

injuries were caused by act of the accused. Thus, the hurt/ injury by

the  act  of  the  accused  is  proved.  Now  remained  the  point  of

voluntariness. The defence side has taken the plea that the victims did

not pursue their  study properly.  This is the only fault  shown by the

defence side on the part of the victims. According to the prosecution

side, the accused had caused hurt to the victims as they could not

harvest the paddy properly, could not bring the cattle timely. But none

of these facts can be a reasonable ground for such brutal torture upon

such  young  boys.  Considering  all,  I  hold  that  it  is  proved  beyond

reasonable doubt that the accused had voluntarily caused hurt to Nitul

Borah and Ratul Borah by assaulting them and setting fire on the body

of Nitul Borah, on that day.

Point No. (iii) is decided affirmative.

10



18.         From the above discussion it is seen that the prosecution

side  has  proved  beyond  reasonable  doubt  that on  29.11.2017,  the

accused was in actual  charge of  the children Nitul  Borah and Ratul

Borah and he had assaulted Ratul and Nitul and set fire on the body of

Nitul in a manner likely to cause Ratul and Nitul unnecessary mental

and physical sufferings. It is also proved beyond reasonable doubt that

the accused had voluntarily caused hurt to Nitul Borah and Ratul Borah

by assaulting them and setting fire on the body of Nitul Borah, on that

day. Therefore  the  accused  Ananta  Borah  is  convicted  U/S.  75  of

Juvenile Justice (Care and Protection of Children) Act, 2015 and

323 of IPC.

19.  In the interest of justice and considering the nature of the

offence,  I  decided  not to release the accused on probation of

good conduct as it will encourage occurrence of this type of offence

in the society and faith of the people on justice delivery system will be

decreased by such release.  Apart  from that it  is  an offence against

children  which  may  carry  its  implications  all  along  the  life  of  the

victims.  Also,  there  exists  every  possibility  that  the  accused  will

commit offence of the similar type again, without any hesitation if he

be so released without allowing him to suffer the consequences of his

act.

Sentence hearing:

20.        The accused Sri Ananta Borah was heard on the question of

sentence. Considering his statements, facts an-d circumstances of the

case, the age and mental status of the victims, I decided not to deal

with the matter of the sentence of the accused in a lenient way. The

accused  is  sentenced to Simple  imprisonment  of  three years

with a fine of Rs.20,000/-, i/d, one month S.I.  for the offence

U/S. 75 of  Juvenile  Justice (Care and Protection of  Children)

Act,  2015  and  rigorous  imprisonment  of  one  year  for  the

offence U/S. 323 of the IPC  with a fine of Rs.1,000/-,  i/d, 10

days S.I.
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21.        In the case of Mohd. Akhtar Hussain Alias vs. Assistant

Collector  of  Customs: AIR  1988 SC 2143:  (1988)  4  SSC 183,

Honb'le Supreme Court held that,

…The basic rule of thumb over the years has been the so

called single transaction rule for concurrent sentences. If a

given  transaction  constitutes  two  offences  under  two

enactments  generally,  it  is  wrong  to  have  consecutive

sentences.  It  is  proper  and  legitimate  to  have  concurrent

sentences. But this rule has no application if the transaction

relating to offences is not the same or the facts constituting

the two offences are quite different...

22. In  the  instant  case  though the  offences  involve  two different

legislations,  the  offences  were  committed  pursuant  to  one  and  the

same  transaction.  Hence,  following  the  principle  laid  down  by  the

Honb'le  Supreme Court,  the  sentence  of  imprisonment for  both  the

offences will run concurrently.

23.         The fine, after realization, will be given to the victims Sri Ratul

Borah and Sri Nitul Borah in equal shares as compensation. 

24.   As  per  provision  of  section  428  of  Cr.P.C.  the  period  of

detention  already  undergone  by  the  accused  Ananta  Borah  during

investigation,  inquiry  and  trial  of  the  case  be  set  off against  the

sentence of imprisonment. 

25.  Let the free certified copy of the judgment be furnished to the

accused Ananta Borah.

Given under my hand and the seal of this Court on this 3rd day of

September, 2019.

(C. Khanikar)

Additional Chief Judicial Magistrate,

Tinsukia
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A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Babul Khanikar, the informant

P.W. 2: Smti. Junmoni Khanikar

P.W. 3: Smti. Anumani Khanikar

P.W. 4: Smti. Ranjumoni Khanikar

P.W. 5: Sri Ratul Borah, victim

P.W. 6: Sri Niki Shah, the MO

P.W. 7: Sri Keshab Mohan, the IO

Court witness:

C.W. 1: Sri Nitul Borah, victim

Witnesses for the Defence: 

D.W. 1: Smti. Jaya Borah

D.W. 2: Sri Suren Changmai

Exhibit:

 1.  FIR …….. Ext. 1

2. Injury Reports                 …….. Ext. 2 & 3

3. Sketch map …….. Ext. 4

4. Charge sheet  ……. Ext. 5

 

(C. Khanikar)

Additional Chief Judicial Magistrate,

Tinsukia
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