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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, TINSUKIA

   G. R. Case No. of 504/2016
U/S 341/325/34 of IPC

State of Assam……………………………..……Prosecutor

Versus

1 Sri Haribol Das

2 Sri Lalit Das

3 Smti Kajal Das …………………….…….Accused

Present: Mrs Audri Bhattacharyya

Chief Judicial Magistrate, Tinsukia

For the Prosecution : Smti Jamila Begum

Learned Addl P.P.

For the Defence : Mr. S. Hussain.
                     Learned Counsel.

Charges Framed on :          08.06.2016.

Evidence recorded on: 22.11.2016,27.02.2017, 

02.11.2017,06.01.2018, 

12.02.2018,03.07.2018, 

13.06.2019.

Argument heard on :         19-08-2019.

Judgment delivered on :        02-09-2019.
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J U D G M E N T

    1. The  prosecution  story,  as  revealed  from  FIR  No.

287/2016 lodged on 10.03.2016 by Sri Rajeswar Das before the I/C,

Guijan  Outpost  is  that  on that  very day,  at  about  11 AM,  three

residents of the same village as the informant, namely Sri Horibol

Das, Sri lalit Das and Smti Kajal Das, hereinafter referred to as the

accused persons, had assaulted the informant’s son Sri Rathindra

Das and one another named Sri Sanatan Das on their heads with

sticks causing grievous injuries to their heads.

2. Police  registered  GD  Entry  No.  181  dated

10.03.2016 corresponding to the  aforementioned FIR on the basis

of which TSK PS Case No. 504 of 2016 was registered. The case was

then  made  over  to  the  IO  who  investigated  the  case  and  on

completion of investigation submitted Charge-sheet No. 75 of 2016

against  all  of  the  three  accused  persons  u/s  341/325/34  of  the

Indian Penal Code, hereinafter referred to as IPC. 

3. On appearance of  the accused persons in  Court,

copies of relevant documents were furnished to them as required

U/S 207 of the Code of Criminal Procedure. Considering the relevant

documents  and  hearing  both  the  parties,  charges  were  framed

under Sections 325/ 341/34 IPC and read over to the accused, to

which they pleaded not guilty and claimed to be tried.

4. During  trial  the  prosecution  had  examined  8

witnesses  and  also  adduced  documentary  evidence.  Further,

another  victim,  who  was  not  originally  named  in  the  FIR  was

examined as a court witness upon finding that he appeared to be a

material  witness  in  the  instant  case  although  he  had  not  been

mentioned in the list of witnesses by the IO.

5. At the close of the prosecution evidence, statement

of the accused U/S. 313 of the CrPC. was recorded with reference to
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the incriminating circumstances that have appeared against him in

the prosecution evidences. The defence side examined one defence

witness and plea of the defence is of denial. 

6. It is pertinent to mention that a cross case viz GR

735  of  2016,  was  instituted  on  behalf  of  the  accused  persons

impleading the informant in the instant case along with four others

which is also pending adjudication in this Court.

7. After perusing the record, considering the materials

produced, hearing the arguments of the learned counsels for the

prosecution as well as the accused persons, the following points are

taken as

 POINTS FOR DETERMINATION:

A. Whether the three accused persons had caused grievous

hurt to  Rathindra Das and Sanatan Das in furtherance of

their common intention on 10.03.2016 at about 11 AM at

Guijan  and  hence  liable  to  be  punished  for  offence  u/s

325/34 of I.P.C. ?

B.  Whether  the  three  accused  persons  had  wrongful

restraint to Ranjit Das and Sanatan Das in furtherance of

their common intention on 10.03.2016 at about 11 AM at

Guijan  and  hence  liable  to  be  punished  for  offence  u/s

341/34 of I.P.C.?

DISCUSSION, DECISION AND REASONS THEREOF:

8.  For  the  sake  of  brevity,  the  two  points  for

determination  shall  be  discussed  together,  in  order  to  arrive  a

definite  and  conclusive  finding.  The  relevant  portions  of  the

depositions  of  the  prosecution  and defence  witnesses  have  also

been discussed in brief for the purpose of clarity.
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POINT A and POINT B-

9. Here, PW1, Sri Rajeswar Das is the informant of this

case, while the victims Rathindra Das and Sanatan Das are his son

and nephew respectively. Exhibit 1 is the FIR, and Exhibit 1(1) is his

signature thereon. He  deposed in his examination in chief that he

had seen the accused Lalit Das assaulting his son Khagendra Das

with bamboo fencing stick at the time of the incident on the bank of

the Guijan river. When his other son Rathindra Das went forward to

rescue  Khagendra  Das,  the  former  was  assaulted  by  accused

Horibol Das with a bamboo stick, by Lalit Das with a wooden piece

of a broken boat and by Kajal Das with a Jhao Lathi (bush stick), as

a  result  of  which  Rathindra  Das  fell  down  on  the  ground  in  an

injured condition. Thereafter, Sanatan Das went to rescue Rathindra

Das, and was assaulted by accused Lalit Das with the said wooden

piece on his head. Both Rathindra Das and Sanatan Das were taken

to  the  Tinsukia  Civil  Hospital  for  treatment.  After  two  days  of

staying hospitalized there, the former was referred to AMCH after a

CT scan of his brain and was admitted in AMCH for 12 days.

10.  PW2,  Sri  Sanatan  Das  has  stated  in  his

examination in chief that at the time of the incident he along with

Rathindra Das and Joyram Das were all standing on the bank of the

Guijan river, when the accused Kajol Das came to them and stated

that the accused Horibol Das  would assault Khagendra Das. When

they went there, he saw the accused Haribol Das holding Khagen

Das by his neck and pinning him to the ground as well as assaulting

him with fist blows. When Rathindra Das went forward to the rescue

Khagen Das,  the accused Lalit  Das assaulted him with a broken

wood on his head. Accused Horibol Das assaulted Rathindra Das on

his arm with a Kandh Mari (used for carrying paddy from field). 

11.  As  deposed  by  Sanatan  Das,  when  he  went  to

rescue Rathindra Das, the accused Lalit Das assaulted him with a

broken piece of wood. In his cross examination, PW2 Sanatan Das  
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deposed  that  he  had  sustained  injuries  on  his  head.  He  had

received 6 stitches on his head and was released after 2/3 hours

from Tinsukia Civil Hospital where he was hospitalized. 

12. PW3 Rathindra Das  deposed in his examination in

chief that at the time of the incident, he along with Joyram Das and

Sanatan Das were standing by the bank of the river, when accused

Kajal Das came to them and said that Khagendra Das was being

beaten up by Horibol Das. On reaching there, he saw Horibol Das

on top of Khagen Das assaulting the latter with fist blows.  When

Rathindra Das tried to intervene, Lalit Das, Haribol Das and Kajal

Das hit him with sticks. Lalit Das hit him with a wooden “boronga”

(wooden boat), as a result of which he lost consciousness and fell.

Sanatan Das was also hit by the accused persons when he tried to

save  Rathindra  Das.  Thereafter  they  were  both  admitted  to  the

hospital.

13. PW4,  Sudir  Das,  however  deposed  that  he  had

seen  Horibol  Das  slap  Khagen  Das  at  the  place  of  occurrence,

following which the latter two got into a fight. Thereafter he saw

Sanatan Das, Rathindra Das and Joyram Das approaching the place

of  occurrence  and also saw Rathindra Das giving a fist blow to

Horibol Das, as a result of which he fell on the ground. Beyond that,

PW4 has no knowledge since all of them then went to the house of

Horibol Das which is situated at a height,  while he was standing

somewhere below.

14. PW5, Joyram Das  deposed in his examination in

chief  that  right  before  the  incident,  the  accused  Kajal  Das  had

approached Rathindra Das, Joyram Das and Sanatan Das and had

told them that accused Haribol  Das was assaulting Khagen Das.

They rushed to the place of occurrence which was situated at some

distance from the temple where they were sitting until then, and

saw Haribol Das assaulting Khagen Das with fist and blows. When 
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Joyram Das along with Rathindra Das and Sanatan Das intervened,

Haribol  Das went  towards the house of  Lalit  Das and brought a

piece of wood with which he assaulted Rathindra Das. Accused Lalit

Das also assaulted Rathindra Das with a piece of wood as a result

of  which  Rathindra  Das  sustained  injury  in  his  head  and  blood

oozed out.

15. Now, according to PW5, Dr Apurba Kr. Borthakur,

who is the Medical Officer who examined the victims, the injury on

the frontal area of the scalp of Sanatan Das was simple injury due

to alleged assault. Upon being cross examined, he stated that such

an  injury  can  also  be  caused  by  falling  on  a  hard  substance.

Further,  he stated that  the injury on the head of  Rathindra Das

involved a lacerated wound, acute extra dural haemorrhage as well

as a liner fracture on the left frontal bone, and as such he classified

the injuries as grievous.  Exhibits 2 and 3 are the medical reports of

Sanatan Das and Rathindra Das respectively, and the Exhibits 2(1)

and 3(1) are his signatures thereon. 

16. The Court Witness viz Khagendra Das who was not

named as  a  witness  in  the  charge-sheet,  is  also  the son  of  the

informant.  It  is  pertinent  to  mention  that  upon  being  cross

examined,  PW7,  i.e.,  ASI  Puheswar Das,  who had conducted the

preliminary  investigation  in  the  instant  case,  deposed  that  he

hadn’t  recorded  the  statement  of  Khagendra  Das  because

according  to  his  investigation,  “nothing  happened to  Sri  Khagen

Das”. 

17.  CW  Khagendra  Das  has  deposed  in  his

examination in chief that on the day of occurrence, at about 8 AM,

the  wife  of  accused  Horibal  Das  had  threatened  to  assault  him

following a quarrel Khagendra had with their son Mintu. Then at 11

AM,  the  accused  Haribol  Das  assaulted  him  with  slaps  and  fist

blows at the river side near the house of the accused Lalit Das. 



-7-

When  Khagendra’s  elder  brother  Rathindra  tried  to  rescue  him,

accused Horibal  Das  assaulted  him with  a  wooden plank on  his

head, and Rathindra Das became unconscious.  Sanatan Das was

also assaulted by accused Horibal Das on his head, as a result of

which blood oozed out from his head. 

18. The sole defence witness, Sri Dipankar Das, in his

evidence, has only given a picture of the build up to the alleged

incident. Nothing material could be elicited from him regarding the

incident itself.

19. Interestingly  however,  it  transpires  from  the

testimonies of PW3 Rathindra Das as well as Court witness Khagen

Das, that PW1 Rajeswar Das might not have been an eye-witness to

the incident. Rathindra Das has deposed that his father came to the

place of  occurrence after the incident was over.  Further,  Khagen

Das has deposed that his parents had arrived on a boat after the

incident and had taken the victims to the hospital. As such, I deem

it  unfit  to  place  reliance  on  the  evidence  put  forward  by  PW1

Rajeswar Das regarding the incident.

20. But, considering all of the testimonies put forward

by the prosecution witnesses, as already discussed above, coupled

with the medical evidence forwarded by the expert, it is abundantly

clear that both Rathindra Das and Sanatan Das were injured in a

quarrel that took place between the two sides. On perusal of the

medical reports of the victims, which were prepared at about 1.00

PM  on  10.03.2016,  it  is  seen  that  the  age  of  the  injuries  with

respect to both victims are mentioned as 2-3 hours old. From the

medical evidence it is apparent that the injuries on the person of

Sanatan Das were not grievous in nature.

21. As  regards  to  who  had  caused  the  injuries  on

Rathindra Das, PW2 Sanatan Das, PW5 Joyram Das and PW3 
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Rathindra  Das  himself  have  affirmed  that  they  had  seen  the

accused Horibol Das and  Lalit Das causing injury to Rathindra Das .

This vital ocular piece of evidence, is also supported by the opinion

advanced by the medical officer in his cross examination that there

is every likelihood that the head injuries on Rathindra Das could

very  well  have  been  caused  by  impact  with  wood.  But  if  the

evidence of the CW Khagendra Das,  who is  also one of  the eye

witness to the occurrence is gone through, it is reflected that he

has deposed that it was Horibol Das who had hit Rathindra Das on

his head with a wooden plank. Therefore, considering all  aspects

and reading the entire evidence in its totality I am inclined to hold

that  the hurt  caused to  Rathindra  Das  was  inflicted by  accused

Hribol Das Das  and the same has been proved without an iota of

reasonable doubt. In my considered opinion, this slight variation in

the description of the weapon does not lessen the weight of the

evidence,  since  the  role  of  Horibol  Das  in  the assault  has  been

established clearly. 

22. Moving on to the injuries caused to PW2 Sanatan

Das,  the  eye-witness  testimonies  at  the  first  glance,  might  not

seem to  be corroborative.  Sanatan Das  has stated that  accused

Lalit Das has hit him with a wooden plank. Again, according to CW

Khagendra  Das,  Sanatan  Das  was  hit  by  Horibol  Das,  while  PW

Rathindra Das has generally stated that Sanatan Das was hit by the

accused persons.

23. Therefore, reading the evidence as a whole, it can

be said without doubt that the accused person  Horibol Das had

caused injuries on the person of Sanatan Das, which were simple in

nature. Interestingly though, apart from the testimony of Rathindra

Das,  I  find nothing concrete or  corroborative on record that  can

suggest  the  involvement  of  accused  Kajal  Das  in  the  assault.

Clearly, the prosecution has failed to prove its case of grievous hurt

against Kajal Das.
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24.  From  the  discussions  held  above,  and  upon

considering the submissions forwarded by the Learned Counsels of

the prosecution  and the  defence,  I  come to  the conclusion  that

accused  person  Shri  Horibol  Das  had  caused  grievous  hurt  to

Rathindra  Das  in  furtherance  of  their  common  intention  on

10.03.2016 at about 11 AM at Guijan bank.

25.  Hence  Point  No.  A  is  decided  in  affirmative  in

favour of the prosecution against accused person Haribol Das with

respect to the injuries on the person of Rathindra Das.

26. Notwithstanding the above, it is also evident that

the  prosecution  has  failed  to  establish  the  offence  of  wrongful

restraint, since it appears to me that the accused persons and the

victims were all involved in a quarrel together. In such a situation,

the  question  one  party  restraining  the  other  definitely  does  not

arise. and as such I am inclined to extend the benefit of doubt to

the  accused  persons.  Hence  Point  No.  B  is  decided  in  negative

against the prosecution.

27.  Furthermore,  without  framing  separate  charges

and by exercising power vested upon this Court under Section 221

CrPC, I also hold the accused person Horibol Das guilty of having

caused  simple  hurt  to  victim  Sanatan  Das  on  the  basis  of

unrebutted evidence on 10.03.2016 at about 11 AM at Guijan in

furtherance  of  their  common  intention,  thereby  committing  an

offence under Section 323 IPC. 

ORDER

28.  The  prosecution  has  proved  beyond  reasonable

doubt that  the accused person Horibol  Das had caused  hurt  to

Rathindra Das  and Shri Sanatan Das on 10.03.2016 at about 11 AM

at Guijan bank.  Horibol Das is hereby found guilty of having 
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committed the offence under section 323  IPC, and is accordingly

convicted under the aforesaid section. The prosecution has failed to

prove offences under sections 341 IPC  against  all  the accused

persons and hence they are acquitted of offences u/s 341 I.P.C..

 

  29. Heard the accused person Shri Horibol Das  on the

point of sentence. I find that the same attracts no benefit u/s 3/4 of

Probation of Offenders Act. The accused person could have avoided

the  whole  situation  .  However,  the  accused  pleaded  leniency

stating that he did not commit any criminal offence earlier and that

he has liabilities to  look after   his other relatives. 

     30.   Considering  the  antecedents  and  prayer  of

leniency,  I  am  of  the  considered  view  that  imposition  of  lower

punishment will  meet the ends of justice. Accordingly I  sentence

the convict accused  Shri Horibl Das to pay fine of Rs. 1000/- (One

thousand)   for  offence  u/s  323  IPC,  in  default  of  fine  he  shall

undergo   SI  for  another  one  month  .  The  fine imposed by  the

sentence if paid shall be deposited in Government Treasury. Let a

free copy be furnished to the accused.

                     31. This case is accordingly disposed of.

          Given under my hand and seal of this Court on the 2nd

day of September, 2019.

                                                (A. Bhattacharyya)      
                              Chief Judicial Magistrate

                                                                 Tinsukia.
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APPENDIX

PROSECUTION WITNESSES:

1 PW1 RAJESWAR DAS

2 PW2 SANATAN DAS

3 PW3 RATHINDRA DAS

4 PW4 SUDIR DAS

5 PW5 JOYRAM DAS

6 PW6 DR APURBA KR BORTHAKUR

7 PW7 PUHESWAR DAS

8 PW8 TUCHEN CHETIA

DEFENCE WITNESS: DW1 DIPANKAR DAS

COURT WITNESS: CW KHAGENDRA DAS

PROSECUTION EXHIBITS:

1 Ext. 1 : FIR

2 Ext. 2 : MEDICAL REPORT OF SANATAN DAS

3 Ext. 3 : MEDICAL REPORT OF RATHINDRA DAS

4 Ext 4. : SKETCH MAP

DEFENCE EXHIBITS:  NIL

   (A. Bhattacharyya)      
                              Chief Judicial Magistrate

                                                                 Tinsukia.


