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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                G.R. Case No. 735/2016

           Under Section 447/294/352/341/34 of the Indian Penal Code

           The State of Assam..........................................Complainant

                                      -Versus-

(1)      Sri Rajeswar Das,

(2)      Sri Sanatan Das,

(3) Sri Khagen Das

(4) Sri Ratindra Das

(5) Smti Gauri Das...................................Accused persons

Appearance :-

             Sri Jamila Khatoon,

             Ld. Addl. Public Prosecutor............................For the State

             Sri P. Deb

             Ld. Advocate...............................................For the accused

 

Evidence recorded on        : 05.07.2018, 12.11.2018, 
  10.08.2018, 31.12.2018, 
  20.05.2019.

          Date of Argument              : 08.08.2019

          Date of Judgment              : 02  .09.2019
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                                      J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 28-03-

2016 the complainant Sri Haribol Das filed a Complaint Petition u/s

156(iii) of Cr.P.C. before this Courtstating inter alia that on 10-03-16

at about 10.00 am while his son Sri Dipankar Das was playing on

the road, Sri  Khogen Das assaulted him without any reason. His

son came crying  and getting to know about the occurrence  his

wife went to the house of Khagen Das to enquire about the matter.

His  wife  told  the  matter  to  the  mother  of  Khagen  Das,  When

Khagen Das saw his wife, Khogen Das rushed towards her with a

lathi with an intention to assault her. His wife tried to flee away

from  there  but  the  said  Khogen  Das  along  with  other  accused

persons chased her and pulled away the saree of his wife. Some

how  his  wife  entered  the  house  of  his  father  in  law,  but  the

accused persons unlawfully entered into the house of his father in

law and started assaulting his wife right and left. His father in law

came out to rescue his wife and he also sustained injuries on his

finger. Later on the accused persons lodged an ejahar against them

before they could go to the police station to lodge their complaint.

As  a  result,  one  case  has  been  registered  against  them  being

Tinsukia PS. C/No. 287/16 u/s 325/34 IPC and they had obtained

bail in the said case. The accused also used slang language in the

name of the complainant as well as his wife Smti Kajal Das. Hence,

he filed this complaint petition with a prayer to direct the O/c of

Tinsukia PS to look into the matter and do the necessary in due

course of law. 

                     2. On receiving the Complaint petition, a CR case

was registered vide CR. C/No. 17/2016 in the Court of Ld. JMFC,

Tinsukia  and  thereafter  as  per  order  dated  02.04.16  of  the  Ld.
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JMFC, Tinsukia, Officer-In-Charge of Tinsukia P.S. registered a case

vide Tinsukia P.S. Case No. 413/16 u/s 448/325/354/294/34 of IPC.

The police investigated the case and filed charge-sheet against the

accused  Sri  Rajeswar Das,  Sri  Sonaton Das,  Sri  Khogen Das,  Sri

Ratindra Das and Smti  Gouri  Das u/s 447/294/352/341/34 of the

Indian  Penal  Code.  Summons  were  served  upon  the  accused

person. On appearance of the accused persons copy was furnished

and the particulars of offence u/s 447/294/352/341/34 of IPC was

read over and explained to the accused persons,  to which they

pleaded not guilty and claimed to be tried. 

3. The  prosecution  examined  6  (Six)  Pw.s

including  the  I.O..  The  defence  was  of  total  denial.  Heard  the

argument and perused the evidence & record carefully.

Point for determination

  4.           The following points are considered for

determination of this case:

1.    Whether the accused persons on 10-03-2016 at  about

10-00 am in furtherance of their common intention illegally entered

into the house of the father in law of the informant  committed

criminal  trespass  and  thereby  liable  to  be  punished  for  offence

under section 447/34 I.P.C.?

2. Whether the accused persons on 10-03-2016 at  about 10-

00  am  in  furtherance  of  their  common  intention  uttered  filthy

language to informant and  his wife   also wrongfully restrained and

assaulted the son and the wife of  the complainant  and thereby

liable to be punished under section 341/294/352/34 I.P.C.?

Discussions, Decisions And Reasons Thereof

                5.  The  prosecution  adduced  the  following

evidence for establishing their case:   
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  6. PW-1,  Sri Horibol Das deposed in his evidence

that  the  incident  took  place  on 10.03.2016 at  10.30 am in  the

house of Sri Lalit Das. When he reached the house of Lalit Das he

saw his son Sri  Dipankar  Das and his wife Smti  Kajal  Das were

being beaten up by Sri  Rajeswar Das, Sri  Jatindra Das, Sri  Khitu

Das, Sri Sanatan Das and Smti Gauri Das with bamboo stick. He

stopped the altercation and thereafter they went home. After 10

days he filed a case bearing case no. CR. 17/16. Ext.1 is the CR.

Case and Ext. 1(1), (2), (3) are his signatures.

                      7. Pw.2 Sri Lalit Das deposed in his evidence that

on 10-03-2016 at about 10-30/11 A.M he was in his home, situated

at Guijan Erahuit Gaon. At that time, he heard hue and cry of his

daughter Smti Kajol Das and his grandson Sri Dipankar Das at his

courtyard. He immediately came out from his house and saw that

wooden stick in the hand of the accused Rajeswar Das and bamboo

stick in the hand of the Rathindra Das and other accused persons

were also present there. The accused persons chased his daughter

and grandson. As a result she came to his house when he saw that

the accused were holding stick, he told his daughter to leave the

place. When he asked his daughter, she told him that a quarrel had

been  taken  place  between  Khagendra  Das  and  his  grandson

Dipankar Das. Thereafter,  his daughter took shelter in his house

and the accused persons left the place. 

8. PW.3  Smti  Kajol  Das deposed in her evidence

that  on  10-03-2016,  her  son  Dipankar  Das  was  sitting  at  her

courtyard .  On that day,  Puja of Hari  Kirtan  going on near her

house. At that time, her son came to her weeping and told her that

Khagen Das had beaten him. Then she went to meet the mother of

the Khagen Das and asked about the matter. At that time, Khagen

Das took a bamboo stick and assaulted her in her  waist. When

Khagen Das again tried to assault her , one Shri Robin Hazarika

came there and rescued her from him. Thereafter, she returned to
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her house with her son. Thereafter Shri  Khagen Das also came to

her  house  and  uttered  filthy  language.  Then  she  went  to  her

father’s house situated at some distance from her house and when

she reached near her father’s house the accused Rathindra Das,

Khagen Das, Rajeswar Das, Sanatan Das and Gouri Das chased her.

Khagen Das took a bamboo stick from her father’s bamboo fencing

and assaulted her and her son. When she raised a hue and cry, her

father came out from the house and rescued her from the accused

person. Her husband lodged ejahar after 10/15 days because they

thought that the quarrel had taken place in between two little boys

and the matter might

9. Pw.4 Sri Dipankar Das deposed in his evidence

that at the time of incident he was sitting in front of his entrance

gate the accused Shri  Khagen Das came to their entrance gate.

Shri  Khagen Das started abusing him saying him “maak chud” and

he also inflicted two blows on his chest. The accused Khagen then

returned back to his house. He immediately informed the matter to

his mother. Himself and his mother went to the house of Khagen

Das to know the reason behind assaulting him. Said Khagen Das

also abused his mother and thereafter tried to assault his mother

with bamboo stick. They returned back to their home. Thereafter,

some quarrel took place between Ratindra Das, Khagen Das and

others with Lalit Das. 

10. Pw.5 Sri Robin Hazarika deposed in his evidence

that on 10.03.16 at about 9.00 to 9.30 pm, he heard that Dipankar

Das was beaten by Khagen Das. He asked Kajol Das as to why they

were fighting with Khagen Das and he advised them to go back to

their house. He also asked Khagen Das to stop the fighting with

Dipankar Das. He did not know what had happened later on. 

11. Pw.6 the IO. Sri  Tushen Chetia deposed in his

evidence  that  on  15.04.16,  O/c  of  Tinsukia  PS  Sri  Puna  Gogoi

registered a case lodged by the complainant Horibul Das and after
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registering  the  same  as  Tinsukia  PS.  C/No.  413/16  u/s

448/325/354/294/34 IPC , O/c of Tinsukia PS endorsed him for the

investigation of the case . Ext.1 is the said complaint petition and

Ext.1(4) is the signature of O/c, Puna Gogoi with his endorsement .

After taking the charge of investigation, he recorded the statement

of the informant in the Guijan OP and other witnesses came along

with him. Thereafter, he proceeded to the PO at Arahuti gaon and

drew a sketch map of the PO after inspecting the PO. Ext.2 is the

sketch map and Ect. 2(1) is his signature. On 30.08.16 the accused

person namely Rajeswar Das appeared before him at Guijan OP.

After interrogation he arrested him and later on released him on

bail. On 20.02.17 accused Sanatan Das, Khagen Das, Ratindra Das

and Gauri Das appeared before him at Guijan OP. He interrogated

them in the PS and after interrogation he arrested them and later

on  released  them on  bail.  After  completion  of  the  investigation

getting sufficient materials against the accused persons he filed

the CS against the accused persons u/s 447/352/294/341/34 IPC.

Ext. 3 is the CS and Ext.3(1) is his signature. 

12. Heard  Learned  Counsel  for  the  accused  and

learned  Addl  P.P.   Going  through  the  evidence  on  record  it  is

refected   that  out  of  six  prosecution  witnesses  PW6 Sri  Tushen

Chetia, is the Investigating Officer  of the case and he deposed

with  regard  to  investigation  carried  out  by  him  in  his  official

custody.   This  witness  has  no  personal  knowledge  about  the

occurrence. PW1 Sri Horibol Das is the informant of the case and

he deposed in his evidence that when he reached the house of Lalit

Das, he saw that his son Sri Dipankar Das and his wife Sri Kajal Das

were  beaten  up  by  the  accused  persons.  But  during  his  cross

examination he deposed that he was not present while the accused

persons assaulted his wife and his father in law. Thus this witness

cannot be termed as an eye witness and his evidence cannot be

given due weightage as he tried to project himself  once as eye

witness and later on appeared  to be a hearsay witness. 
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 13.  So far as allegations u/s 323 IPC are concerned,

the evidence on record reflects that  PW3 Sri Kajal Das  deposed

that Khagen Das had assaulted her in his house with a bamboo

stick in her waist and she was rescued by Shri Robin Hazarika and

thereafter  she went to her father’s home and the accused persons

chased her and had assaulted  her and her son.  But evidence of

PW3 Smti Kajol Das is not in tune with the evidence adduced by

PW2  Sri Lalit Das( her father ) , PW4 Shri Dipankar Das , her son

and PW5 Shri Robin Hazarika.    PW2  Sri Lalit Das who is the father

of Sri Kajal Das and grand father of Sri Dipankar Das deposed that

the accused persons  had chased his daughter and grand son and

his daughter took shelter in his house.  This witness is silent with

regard to any assault upon Sri Dipankar Das and Sri Kajal Das by

the  accused  persons.  PW4 Shri  Dipankar  Das  deposed  that  the

accused  Shri  Khagen  Das  tried  to  assault  his  mother  but  this

witness no where stated that the accused Shri Khagen Das or any

of the other accused persons had assaulted his mother i.e. PW3

Smti  Kajol  Das.  The  witness  PW5  Shri  Robin  Hazarika  did  not

depose in support of evidence adduced by  PW3 Smti Kajol Das

that he had rescued PW3 Smti  Kajol  Das from the accused Shri

Khagen Das .  PW5 Shri Robin Hazarika on the other hand deposed

that he did not see any injury mark either on Kajol Das or Dipankar

Das. Thus the assault upon Kajol Das by the accused persons is not

proved  by  way  of  evidence.  Moreover  assault  upon  PW4  Shri

Dipankar Das is also not proved by any of the prosecution witness

as well by way of medical document. Prosecution failed to adduce

any evidence of supporting witness so far as deposition of PW4 Shri

Dipankar Das that Shri Khagen Das had inflicted two blows on his

chest is concerned. Thus prosecution failed to prove offences u/s

323 I.P.C. against the accused persons beyond reasonable doubt. 

14.  So far as allegations u/s 294 I.P.C. is concerned,

out of six prosecution witnesses, PW1 Shri Horibol Das, PW2 Shri

Lalit  Das  PW5 Shri  Ronin  Das   did  not  depose  anything  in  this
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regard.   PW4 Sri  Dipankar  Das who is  the son of  the informant

( PW1 Shri Horibol Das)  deposed that only Khagen Das had abused

him  saying “Maak Chud” and inflicted two blows on his chest but

the evidence of other prosecution witnesses viz. PW1 Shri Horibol

Das and other PWS  are silent with regard to uttering of said filthy

language “Maak Chud”  by any of  the accused persons. 

15. Again there is a great contradiction seen in the

evidence adduced by PW2  Smti Kajol Das , PW4 Shri  Dipankar Das

regarding the place where the accused alleged to have  uttered

filthy  language.  PW4  Smti  Kajol  Das   deposed  that  when  she

returned back to her house along with her son, Khagen Das came

to  her  house  and uttered  filthy  language.  But  her  son  PW4 Sri

Dipankar Das  deposed that Khagen Das had abused his mother in

his house, i.e. in the house of the accused person. Moreover the

prosecution witnesses failed to specify the filthy language uttered

by the accused person Shri  Khagen Das.  Thus there is  a  doubt

raised regarding the place where the accused person is alleged to

have uttered filthy language against Smti Kajol Das and the benefit

of doubt goes in favour of the accused persons. 

16.  Another point to be noted s that the evidence of

PW1 Sri Horibol Das as well as evidence of PW4 Sri Dipankar Das

reflects that the accused persons  of this case had earlier lodged

another  case  regarding the same incident  and after  10 days  of

lodging  of  ejahar  by  the  accused  persons,  the  informant  had

lodged  the  present  case  against  the  accused  persons.  The

informant PW1 Shri Horibol Das deposed in his cross examination

that on 10-03-2016, the accused Shri Rajeswar Das had lodged an

Ejahar against him and his wife and his father in law Shri Lalit Das

alleging  that  on  10-03-2016  at  about  11.00  a.m.  the  informant

( Horibol Das ) and his relatives had assaulted Shri Rathindra Das

and caused injury on his head. Guijan Police tried to arrest them

but could not arrest them as they were not found in their house.

Thereafter  the  informant  contacted  his  lawyer  and  as  per  his
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advice they lodged this present case on 28-03-2016.   Hence, it is

seen that there is no reasonable ground shown by the informant

regarding  delay  in  lodging  ejahar.  Moreover  the  present  case

seems to be lodged by the informant only because the accused

persons had earlier lodged a case against the informant and his

relatives .  This raised a doubt regarding the genuineness of the

allegations made in the Ejahar against the accused persons of this

case. 

 17. Considering  the  above  reasons,  I  find  that  the

prosecution  failed  to  prove  the  ingredients  of  Sections

447/294/352/341/34 of IPC. Accordingly, the accused persons viz.

Sri  Rajeswar Das, Sri  Honaton Das, Sri  Khogen Das, Sri  Ratindra

Das and Smti Gouri Das are acquitted from the offences punishable

u/s 447/294/352/341/34 and I exonerate the accused persons from

the above offences, setting them at liberty forthwith. The bail bond

shall stand cancelled after six months. 

   18. This case is accordingly disposed of.

Given under my hand and seal of this Court on the

02nd day of September, 2019.

Dictated and corrected by me.

 (Audri Bhattacharyya)                           (Smti Audri Bhattacharyya)
Chief judicial Magistrate,                          Chief Judicial Magistrate,

   Tinsukia.                                                   Tinsukia. 
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Horibol Das,

P.W2- Sri Lalit Das,

P.W3- Smti Kajol Das,

P.W4- Sri Dipankar Das,

P.W5- Sri Robin Hazarika,

P.W6- Sri Tushen Chetia, I.O.

PROSECUTION EXHIBITS  :

Ext.1- Complaint petition,

Ext.2- Sketch map,

Ext.3- Charge Sheet.

 

                

              (Smti Audri Bhattacharyya)  
 Chief Judicial Magistrate,

    Tinsukia. 


