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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                G.R. Case No. 1374/13

              Under Section 454/427/506 of the Indian Penal 

           The State of Assam..........................................Complainant

                                      -Versus-

Sri Umesh Mahato...........................................Accused person.

Appearance :-

           Smti. Jamila Khatun,

           Ld. Addl. Public Prosecutor............................For the State

           Sri Munna Kr. Singh   

 Ld. Advocate..........................................For the accused person.

 

Evidence recorded on         : 06.04.16, 22.09.16, 18.11.16, 
    18.03.17, 07.12.17, 27.02.18, 
    10.04.18, 18.09.18.

          Date of Argument              : 21.09.19.

          Date of Judgment              : 27.09.19.
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                                               J   U  D  G  M  E  N  T

 1. The prosecution case in brief  is that Eajahar was

lodged by the informant before the O/C, Tinsukia P.S. alleging interalia

that  one Sri Umesh Mahato was the tenant of the complainant Md.

Farooq Mirdha in respect of a Assam Type House measuring 10 Ft. X 15

Ft. approximately consisting one room, one kitchen common tube well

and  toilet  situated  at  Balugada  Ward  No.5  of  TMB  under  holding

No.4724A.  The said tenant was a  defaulter as well as tried to erect

structures over a part of vacant land adjacent to his rented premises,

as such, basing upon the petition filed by the complainant, the court of

the  Munsiff  No.1,  Tinsukia  granted  injunction  directing  Sri  Umesh

Mahato to restrain from any sorts of construction in adjacent vacant

land.   The  said  order  was  served  upon  Sri  Umesh  Mahato  on

18.07.2013.  After order of the court, the complainant constructed two

new rooms on his aforesaid land.  On 24.08.2013 at about 2.30 pm his

maternal uncle Ainul Haque informed him that the said Umesh Mahato

and his family members had broken the lock and trespassed into their

two rooms constructed on a part of the said land and stolen away all

the articles kept inside the said rooms and the bamboos and CI sheets

of the house by damaging the rooms.  The cost of the stolen articles

was  approximately  of  Rs.60,000/-.  His  maternal  uncle  tried  to  stop

them, but Sri Umesh Mahato and his associates, taking lathi and Dao in

their hand attacked him and threatened him of dire consequences. On

getting information, he came from Borhapjan to his aforesaid land and

house at  Balugada and found that  the two rooms had been totally

damaged and all the articles kept inside had been stolen away by the

said Umesh Mahato and his associates namely Smt. Sanju Devi, wife of

Umesh Mahato,  and his two daughter name;ySuneeta Devi and Pinki

Devi.  Hence, he filed this case. 
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2. On  receiving  the  Ejahar,  the  Officer-In-Charge  of

Tinsukia P.S registered a case vide Tinsukia P.S. Case No. 602/13 u/s

454/380 of  IPC.   The police investigated the case and filed charge-

sheet against the accused Sri Umesh Mahato u/s 454/427/506 of the

Indian Penal Code. Summons were served upon the accused person.

On appearance  of  the  accused  person  copy  was  furnished and the

particulars  of  offence  u/s  454/427/506  of  IPC  was  read  over  and

explained to the accused person, to which he pleaded not guilty and

claimed to be tried. 

 3. The  prosecution  examined  10  (Ten)  PWs.  The

defence  was  of  total  denial.  Heard  the  argument  and  perused  the

evidence on record carefully.

Points for determination

 4. The  following  points  are  considered  for

determination of this case:

   i)   Whether the accused person on 24.08.13 at

2.30  p.m.  committed  lurking  house  tress-

pass by entering into dwelling house of the

informant  Md.  Farooq  Mirdha  in  order  to

commit  the  offence  of  theft  and  thereby

liable to be punished for offence u/s 454 IPC?

    ii)   Whether the accused person on 24.08.13 at

about 2.30 p.m. also committed mischief and

thereby  caused  loss  or  damage  to  the

belongings of  the infromant  to  the amount

exceeding  Rs.  50  thereby  liable  to  be

punished for offence u/s 427 of IPC ?
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    iii)   Whether the accused person on 24.08.13 at

about 2.30 pm  abused the complainant &

his  maternal  uncle  with  filthy  language  &

threatened to cut them into pieces thereby

committed  offence of  criminal  intimidation

and liable to be punished for offence  u/s 506

of the IPC ?

Discussions, Decisions And Reasons Thereof

5. The prosecution adduced the following evidence for

establishing their case:   

6. Pw1-  Md.  Faruk  Mirdha deposed that  in  the  year

2013  he  proposed  to  sale  his  land  with  the  rented  house  being

occupied by the accused person as a tenant under him.  The accused

person intended to purchase the said  land and the house standing

thereon but  he did not  agree to pay any amount in respect  of  the

house  and the  land  under  his  occupation.   He  had another  kutcha

house on the said plot  of  land adjacent to  the rented house under

occupation  of  the  accused.   In  the  year  2013  while  he  was  in

Borhapjan,  his  maternal  uncle  Md.  Ainul  Haque  informed  him  over

phone  that  the  accused  person  Umesh  Mahato  had  destroyed  his

house adjacent to his rented house .  He also informed him that all the

goods  of  his  said  adjacent  house  taken  away from his  said  house.

Thereafter, he went to Tinsukia PS and filed the ejahar.  Ext.1 is the

said ejahar and Ext.1(1) is his signature.  He accompanied police to the

place  of  occurrence  situated  at  Balugada.   He  saw  his  house  was

destroyed  and all  the  goods  like  Almirah,  table,  furnitures,  utensils

etc.valued about 70/80 thousand were not there.  The accused fled

away  from the  place  of  occurrence.   Police  seized  some  pieces  of

bamboos of his damaged house from the place of occurrence.  Ext.2 is

the seizure list and Ext.2(1) is his signature. 
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7. PW-2  Md.  Ainul  Haque   deposed  in  his  evidence

that in the year 2013, the occurrence of this case took place.  At that

period accused Umesh Mahato was residing in the rented house of

Faruk Mirdha. On 24.08.13 one day the complainant Faruk Mirdha by

engaging workers was constructing three room kutcha house on his

own  vacant  land.  At  about  2/2-30  pm  on  that  day  the  accused

approached to the said newly constructed house and cut  down the

bamboo of the said house. On protest, the accused abused him and

Faruk with filthy languages and threatened that he would cut them if

they proceeded further with construction work. Faruk Mirdha reported

the matter to Tinsukia police station and police came to the place of

occurrence and seized the bamboo pieces from the place of occurrence

in his presence.  Ext.2 is the seizure list and Ext.2(2) is his signature.

Police recorded his statement in connection of this case.

8. PW-3 Sri Prasanta Boruah  deposed in his evidence

that on 24.08.13 at about 2.30 pm he saw the accused Umesh Mahato

was cutting the bamboo posts of a newly constructed house over the

land of the complainant by a dao.  The bamboo posts of  two rooms

house were cut down by the accused with dao. Ext.2 is the seizure list

and Ext.2(3) is his signature. Police recorded his statement.

9. PW4 Smt.  Jyoti  Baruah  deposed in her evidence

that in the year 2013, while she came out of her house in the day time,

she saw the accused cutting the bamboo post which were lying erected

in the land of the complainant Faruk Mirdha by a dao.

10. PW5-Smt. Khateja Begum  deposed in her evidence

that after a few years back, on the day time, she heard hulla and after

hearing hulla she came out of her house. On the land of Faruk Mirdha a

house  was  being  constructed  by  him.  Then  she  saw  the  accused

cutting  the  said  house  by a  dao.  After  sometime,  police  came and

recorded her statement.
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11. PW6- Smt. Karuna Begum  deposed in his evidence

that the occurrence took place about two/three years back.  At  the

relevant  time  a  kutcha  house  was  being  constructed  by  the

complainant  on  his  own  land.   The  accused  objected  against  the

construction of  the  said  house  and the accused cut  down the said

kutcha constructed house of the complainant.

12. PW7- Seikh Abul Kalam  deposed in his evidence

that there was a vacant plot of land by the side of the house under

occupation of  the accused where the complainant  was constructing

kutcha  house  and  the  frame  of  the  kutcha  house  was  already

constructed but tin roof of the said house was at to be put on.  The

accused approached to the said kutcha house under construction and

cut down the bamboo frame of the said house with dao.

13. PW8- Sri Anup Kr. Sah has deposed in his evidence

that  about  2/3  years  back,  some  land  disputes  arose  in  between

Umesh Mahato and one Muslim person.  Police came to the place and

asked him about the said occurrence. 

 

14. PW9-  Smt.  Rezia  Begum  has  deposed  in  her

evidence  that  the  brother  in  law  of  the  complainant  resides  at

Balugada.   At  the time of  occurrence,  she was  out  of  station.   On

returning back after 2/3 months from Titabor, she came to know some

quarrel had taken place in their locality, but she cannot say between

whom.

15. PW10- Sri Bapukan Marang deposed in his evidence

that on 24.08.14 he was posted at Tinsukia PS as SI of police.  On that

day at  6.55 pm one Md.Faruk Mirdha lodged an ejahar  before O/C,

Tinsukia Sri Purnananda Gogoi and after getting the said ejahar O/C,

Tinsukia  PS  registered  a  case  as  Tinsukia  PS  case  No.602/13  u/s

454/380 IPC and entrusted him for investigation of the said case.  Ext.1

is  the  said  ejahar  and  Ext.1(2)  is  the  signature  of  O/C  Purnananda
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Gogoi. After, taking over the charge of investigation, he recorded the

statement  of  the  complainant  at  the  PS.   On  the  next  day  he

proceeded to the place of occurrence situated at Balugada and after

inspecting the place of occurrence he drew up the sketch map of the

place of occurrence.  Ext.3 is the said sketch map and Ext.3(1) is his

signature.  He recorded the statement of the witnesses available at the

place  of  occurrence.   From  the  place  of  occurrence,  he  seized  six

pieces of bamboo lying at the place of occurrence in presence of the

witnesses.  Ext.2 is the seizure list and Ext.2(4) is his signature. He

went for the search of the accused person Sri Umesh Mahato to his

house but he could not find the accused available at his house.  On

26.08.13  the  accused  appeared  before  the  Tinsukia  PS  and  after

interrogation, he arrested the accused Sri Umesh Mahato and released

him on bail.   After completion of the investigation, getting sufficient

materials against the accused person, he filed the C.S u/s 454/427/506

of IPC.  Ext.4 is the said C.S and Ext.4(1) is his signature.

16. Heard learned counsel for the accused and learned

Addl.P.P.  Going through the evidence on record, it is reflected that PW1

Md. Faruque Mirdha, the informant deposed in his evidence that his

maternal uncle had informed him over phone that Umesh Mahato had

destroyed his house adjacent to the rented house where the accused

resided and also informed him that all  the goods of his house were

taken away by the accused person.  This witness though deposed in his

chief  that he saw his house was destroyed, his evidence is silent with

regard to the allegations made in the Ejahar that  goods like almirah,

table, furnishers etc. valued about Rs.70,000/- to Rs.80,000/- were not

there.  He deposed in his cross-examination that seized articles were

not given to anyone by police. No documents of almirah was submitted

by him. Moreover, the seizure list Ext.2 available in the case record

shows that only six pieces of bamboo were seized by police at the PO.

The evidence of PW2 Md. Ainul Haque is silent with regard to taking

away of any articles by the accused persons from the house of Faruque

Mirdha.  The evidence of  this  witness  is  silent  with regard to taking
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away of belongings of the informant by the accused person  from the

half constructed house of the informant. He deposed  that the accused

had cut down the bamboo of the said houses.  As per ejahar, Md. Ainul

Haque  is  an  eye  witness  but  he  did  not  support  the  case  of  the

prosecution  so  far  as   allegations  of  committing  offence  of   house

tress-pass by accused by entering into dwelling house of the informant

Md. Farooq Mirdha in order to commit the offence of theft is concerned.

Hence  allegations  made  in  the  ejahar  regarding  damaged  cost  to

article amounting to Rs.60,000/- to Rs.70,000/-, the same is not proved

by way of evidence.

17. PW3 Sri Prasanta Boruah, PW4 Smt. Jyoti  Baruah,

PW5 Smt.Khateja Begum, PW6 Smt. Karuna Begum, PW7 Seikh Abul

Kalam though deposed that the accused persons had cut down the

bamboo post of the house of the informant Md. Faruque Mirdha, the

seizure  list  did  not  mention  anything  regarding  the  fact  that  six

numbers of bamboos that were seized in the present case from the P.O

were  in  damaged condition  or  in  ‘cut  condition.’  PW3 in  his  cross-

examination  deposed  that  he  could  not  say  whether  accused  was

cutting his own bamboo post or cutting bamboo post of other persons.

PW4 Smt. Jyoti Baruah also could not say as to who had brought the

said bamboos to the said land.  PW5 Smt. Khateja Begum also said that

there  was  no  house  hold  articles  kept  inside  the  house.  Thus,

prosecution  failed  to  prove  that  accused  persons  had damaged  his

house building by the informant.  The evidence on record is also silent

with regard to any threatening given by the accused person to the

informant so as to convict the accused person u/s 506 IPC.  The IO also

stated in his evidence that except the six bamboos he did not seize

anything and the six  numbers of  bamboos seized were not  splitted

those were guta baah.  He did not seize any almirah, batua, furniture

etc.

18. Considering  the  above  reasons,  I  find  that  the

prosecution failed to prove the ingredients of Sections 454/427/506 of
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IPC against the accused person beyod reasonable doubt.  Accordingly,

the accused persons Sri Umesh Mahato is acquitted from the offences

punishable u/s 454/427/506 of IPC and I exonerate the accused person

from the above offence, setting him at liberty forthwith. The bail bonds

shall stand cancelled after six months. 

19. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 27th

day of September, 2019.

Dictated and corrected by me.

  (Audri Bhattacharyya)                                         (Audri Bhattacharyya)
Chief Judicial Magistrate,                                  Chief Judicial Magistrate,
          Tinsukia.                                                                Tinsukia.
                                                      

         



10

APPENDIX

PROSECUTION WITNESSES

P.W1- Md. Faruk Mirdha. 

P.W2- Md. Ainul Haque.

P.W3- Sri Prasanta Boruah.

Pw4 - Smt. Jyoti Baruah.

PW5- Smt. Khateja Begum.

PW6- Smt. Karuna Begum.

PW7- Seikh Abul Kalam.

PW8- Sri Anup Kr. Sah.

PW9- Smt. Rezia Begum.

PW10- Sri Bapukan Marang. 

PROSECUTION EXHIBITS  :

Ext.1- FIR.

Ext.2- Seizure list.

Ext.3- Sketch map.

Ext.4- Charge sheet.

                

              

  (Audri Bhattacharyya)           
 Chief Judicial Magistrate,

Tinsukia. 


