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IN THE COURT OF THE SESSIONS JUDGE :: ::  TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal Case No. 16 (2) of 2019

Sri Paolush Dhemka,

S/o- Lt. Ranjit Dhemka

R/o- Samdang Tea Estate

Balugara Line

P.S- Doomdooma

Dist. Tinsukia (Assam) .......................... Appellant

-Versus -

 1. Sri Pranab Jyoti Sarma

S/o-  Lt. Sunil Kumar Sarma

R/o- Samdang T.E.

P.S-  Doomdooma

District- Tinsukia, Assam

2. The State of Assam

(To be represented by 

Public Prosecutor, Tinsukia) ..................... Respondents

 Appearance: 

Munna Kr. Singh,

Advocate      ........................   For the appellant
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A. K. Choubey, 

Public Prosecutor, ................... For the Respondent

Date of Argument:   30/08/2019

Date of Judgment:    05/09/2019

 J   U   D   G   M   E   N   T

1.        This appeal is directed against the judgment dated

23/05/2019,  passed  by  the  Ld.  Additional  Chief  Judicial

Magistrate,  Tinsukia  in  G.R.  Case  No.  1704/2018.  By  the

impugned judgment, the trial court convicted the appellant u/s

379 and 411 of Indian Penal Code and awarded sentences. 

 PROSECUTION CASE

2.  On 17th August, 2018, Pranab Jyoti Sarma, an employee

of  Samdang  T.E.  had  lodged  an  ejahar,  alleging  that  in  the

morning  that  day,  the  appellant  Paolush  Dhemka was  found

stealing  green  tea  leaves  from  section  no.  18  of  Samdang

Division.  It  is  also  stated  in  the  ejahar  that  the  chowkiders

Lalmohan  Nayak,  Dipok  Johorlal,  Kusho  Tulshi,  Siva  Nayak,

Kailash Nayak and Akash Alekha had apprehended the appellant

red handed. It is further alleged in the ejahar that the appellant

was in the company of three other persons, who managed to

escape. 

3.  Two plastic bags, which contained 20 kgs of green tea

leaves were seized from the possession of the appellant. 

4.  On conclusion of  investigation,  police filed the charge

sheet against the appellant. 
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5.  During the trial of the case, the prosecution examined

the informant Pranab Jyoti Sarma, Shiva Nayak, Kailash Nayak,

Lalmohan  Dhanu  and  the  Police  Investigating  Officer  Bijay

Narayan Dubey. The defence plea is total denial. On the basis of

evidence  on  record,  the  trial  court  passed  the  impugned

judgment. 

  POINT FOR DETERMINATION

6.   The only point for determination in this appeal, is as to

whether the trial court had erred, while passing the impugned

judgment?

DECISION AND REASONS THEREOF

7.         I have carefully gone through the prosecution evidence.

Here in this case,  Shiva Nayak,  Kailash Nayak and Lalmohan

Dhanu are the eye witnesses to the occurrence. 

8.  Shiva Nayak has stated that on 17/08/2018 at about 4.30

am, he along with Lalmohan Dhanu, Dipak Johorlal, Kusho Tulshi

and Kailash Nayak were patrolling the tea garden and at that

time, he saw that three number of persons were stealing green

tea leaves from the section no. 18. Shiva Nayak has stated that

he along with his colleagues tried to apprehend the thieves, but

they  could  apprehend  only  the  appellant,  while  the  others

managed to escape. Shiva Nayak has stated that he and his

colleagues  produced  the  appellant  and  the  stolen  green  tea

leaves before the Manager and thereafter handed him over to

police. 

9.  The witness Kailash Nayak was also patrolling the garden

with the witness Shiva Nayak at the time of occurrence. He has

stated that on 17/08/2018,at about 4.30 am, they noticed that
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the appellant with some other persons were plucking green tea

leaves from the section no. 18. According to him, they managed

to  apprehend  the  appellant  only,  while  his  accomplishes

managed to escape. Kailash Nayak has stated that he found 2 /

3  bags,  containing  fresh  tea leaves  in  the possession  of  the

appellant. 

10.  The witness Lalmohan Dhanu has stated that he along

with  Kailash  Nayak  and Shiva  Nayak  were  patrolling  the  tea

garden and at that time saw that the appellant was plucking tea

leaves from the garden.  He has stated that the appellant was

apprehended and handed over to police. 

11.  The three eye witnesses Shiva Nayak, Kailash Nayak and

Lalmohan Dhanu have been cross examined by the Ld. defence

counsel.  Interestingly,  during  cross  examination  of  all  these

three witnesses the fact that at the relevant time of occurrence

the  appellant  was  found  stealing  green  tea  leaves  from the

section no. 18 has not been challenge by the defence counsel.

The cross examination portion of the evidences of these three

witnesses  are  absolutely  irrelevant  for  the  present  case  and

does not require any discussion at all. The evidences of these

three  witnesses  have  been  corroborated  by  the  informant

Pranab Jyoti Sarma and the Investigating Officer. 

12.  In my considered opinion, the evidence of Shiva Nayak,

Kailash Nayak and Lalmohan Dhanu have inspired confidence.

There is nothing in their cross examinations to disbelieve them.

I therefore, hold that the offences against the appellant have

been  proved  beyond  all  reasonable  doubts.  Under  the

circumstances,  I  find  that  the  Ld.  trial  court  correctly

appreciated the prosecution evidence and arrived at the correct
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finding. The judgment of the trial  court does not require any

interference. 

                  O R D E R

13.  That being the position, the appeal is found to be devoid

of any merit. However, I find that the sentence imposed upon

the appellant  is  a little  bit  harsh.  Therefore,  the sentence of

imprisonment  of  three  months  is  converted  to  a  fine  of  Rs.

1,000/- (Rupees One Thousand Only). Therefore, the appellant is

sentenced to pay a fine of Rs. 1,000/- (Rupees One Thousand

Only) for the offence u/s 379 of the Indian Penal Code and in

default  of  payment  of  fine,  he  shall  undergo  15  days

imprisonment. For the offence u/s 411 of the Indian Penal Code,

the Ld. trial court has sentenced the appellant to pay a fine of

Rs.  500/-  and  I  find  that  this  part  of  the  sentence  does  not

require  any  interference.  In  this  way,  the  appeal  is  partly

allowed. Send down a copy of this judgment along with the LCR.

    Given under my hand and seal of this Court on this 5th

day of September, 2019.   

      (P.J. Saikia)

   Sessions Judge

                               Tinsukia 

Dictated & corrected by me.  

     Sessions Judge         

        Tinsukia


