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IN THE COURT OF THE SESSIONS JUDGE :: ::  TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal Case No. 17 (2) of 2019

1. Sri Atmaram Agarwalla,

S/o- Lt. Bhagirathmal Agarwalla

R/o- Jyoti Nagar, 

P.O & P.S.- Dibrugarh

Dist.- Dibrugarh (Assam) 

2. Sri Manish Agarwalla,

S/o- Sri Atmaram Agarwalla

R/o- Jyoti Nagar

P.O & P.S.- Dibrugarh

Dist.- Dibrugarh (Assam) .......................... Appellants 

-Versus -

1. Assistant Director,

In-Charge of 

Food, Civil Supplies & Consumer Affairs,

Tinsukia (Assam)

2. The State of Assam 

(To be represented by

the Public Prosecutor Tinsukia) ..................... Respondents
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 Appearance: 

B. Dutta & A. Ojha,

Advocate     ........................ For the Appellants

A.K. Choubey,

Public Prosecutor ................ For the Respondents

Date of Argument:   06/09/2019

Date of Judgment:   18/09/2019

J   U   D   G   M   E   N   T

1.        This appeal is directed against the judgment dated

24/05/2019, passed by the Ld. Chief Judicial Magistrate, Tinsukia

in  C.R.  Case  No.  81/2009.  By  the  impugned  judgment,  the

appellants were convicted u/s 7 of the Essential Commodities

Act, 1955. On being aggrieved by the aforesaid judgment, the

present appeal has been filed. 

      PROSECUTION CASE

2.  The prosecution case against the appellants is based on

an allegation that  they had mis-appropriated Atta,  meant  for

distribution  under  the  Public  Distribution  System.  On

26/02/2008,  a  team of  officers  held  by  Executive  Magistrate

Purabi  Konwar  and  officers  of  Department  of  Food  and  Civil

Supplies had visited M/s Pawan Putra Roller Flour Mill Pvt. Ltd..

The team found that the said M/s Pawan Putra Roller Flour Mill

had  delivered  the  following  quantities  of  Public  Distribution

System  (herein  after  referred  to  as  the  PDS)  Atta  to  the

concerned  Samabai  Samities  against  allocation  of  monthly

quota. 



3

SI
No
.

Name of the S.S Qnty. shown
delivered

Month Cash memo No. and
date

1 Guijan S.S. Ltd. 170.00 Qtls. June/2006 TSK. OFF/05 dtd.
04.06.06

2 Guijan S.S. Ltd. 254.00 Qtls. July/2006 TSK. 29 dtd. 15.07.07

3 Dangori S.S. Ltd. 120.00 Qtls Oct/2007 TSK. 49 dtd 25.10.07

4 Dangori S.S. Ltd. 93.00 Qtls Nov/2007 TSK. 70 dtd. 18.12.07

5 Gabharubheti S.S.
Ltd.

249.00 Qtls July/2007 TSK. OFF/42 dtd.
31.07.07

6 Barekuri S.S. Ltd. 361.00 Qtls June/2006 TSK. OFF/07 dtd.
13.08.06

7 Barekuri S.S. Ltd. 193.00 Qtls Oct/2007 TSK. 48 dtd. 25.10.07

8 Bapuji S.S. Ltd. 99.00 Qtls Feb/2008 TSK. 107 dtd.
26.02.08

9 Bozaltoli S.S. Ltd. 140.50 Qtls Mar/2007 TSK. 8 dtd. 05.04.07

10 Saikhowa S.S. Ltd. 155.00 Qtls Aug/2006 TSK. OFF/07 dtd.
13.08.07

11 Talap S.S. Ltd. 198.00 Qtls Apr/2006 TSK. OFF/04 dtd.
05.05.06

12 Laipuli S.S. Ltd. 391.00 Qtls. Nov/2006 TSK. 50 dtd. 05.12.06

13 Laipuli S.S. Ltd. 115.00 Qtls. Nov/2006 TSK. 66 dtd. 20.12.06

14 Laipuli S.S. Ltd. 203.00 Qtls. Feb/2007 TSK. OFF/08 dtd.
24.09.07

15 Laipuli S.S. Ltd. 154.00 Qtls. Sept/2007 TSK. 101 dtd.
26.02.08

16 Laipuli S.S. Ltd. 406.00 Qtls. Feb/2008 TSK. 106 dtd.
26.02.08

                            Total        3301.50 Qtls. 
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3.  It is alleged that at the time of the aforesaid inspection

by the Ld. Executive Magistrate, all the aforementioned sixteen

Samabai Samities denied receipt of Atta from the aforesaid flour

mill.  Therefore,  the  Ld.  Executive  Magistrate  recorded  the

statement  of  the  Secretaries  of  the  aforementioned  sixteen

Samabai Samities. On examination of the Lifting Books of the

Samabai  Samities,  it  was found that those lifting books were

also silent about the lifting of Atta from the said Roller Flour Mill.

It is alleged that on 13/02/2009, the Roller Flour Mill was asked

to submit the books of accounts, but the Mill did not do so and

accordingly,  they allegedly violated the Clause-  31 (a)  of  the

A.P.D.A.  Order,  1982.  Ultimately,  it  is  alleged  that  the  Roller

Flour  Mill  had  maintained  false  and  fabricated  accounts  and

thereby  misappropriated  3,301.50  Qtls.  of  Public  Distribution

System Atta. 

4.  Narrating the aforesaid facts, the offence report was filed

by Girish Das,  Asstt.  Director i/c,  Food,  Civil  Supplies & C.A.,

Tinsukia. 

5.  On 04/03/2010, the Ld. trial court took cognizance of the

offence u/s 7 of the Essential Commodities Act,  1955 against

the present two appellants namely Sri Atmaram Agarwalla and

Sri Manish Agarwalla.

6.  During the trial  of  the case,  the prosecution side has

examined eleven witnesses. The defence plea is total denial and

no evidence has been adduced by the appellants.

7.  The witnesses, who are examined by the prosecution are

Girish  Das,  the  complainant,  Purabi  Konwar,  the  Executive

Magistrate,  Utpal  Neog,  Pulin  Neog,  Niren  Bordoloi,  Jyoti

Bordoloi,  Amal  Boruah,  Indreswar  Moran,  Dilwar  Hussain,

Bhuban Sonowal and Atul Talukdar. 
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8.  On the basis of the evidence on record, the trial court

passed the impugned judgment. 

   POINT FOR DETERMINATION

9.   The only point for determination in this appeal, is as to

whether the trial court had erred, while passing the impugned

judgment? 

DECISION AND REASONS THEREOF

10.      I have carefully gone through the prosecution evidence.

One of the contentions of the appellants is that M/S Pawan Putra

Roller Flour Mill Pvt. Ltd. is a company incorporated under the

Companies Act,  1956.  The ld.  counsel  for  the appellants  has

submitted that the entire prosecution is in violation of section

10 of the Essential Commodities Act, 1955. The appellants has

submitted  that  in  the  instant  case,  both  the  appellants  are

shown as  partners  of  the  said  company  and  for  violation  of

provision of section 10 of the Essential Commodities Act,  the

entire proceeding is liable to be set aside. 

11.  Now let me go through the prosecution evidence. The

witness Girish Das has stated that the Food Corporation of India

(F.C.I.  in  short)  allots  subsidize  wheat  to  Roller  Flour  Mill  for

preparation  of  Atta  and  to  distribute  the  same  to  various

specified Samabai Samities and fair price shops. Girish Das has

stated  that  at  the time of  inspection,  it  was  found from the

records that from June 2006 to February 2008 the Mill  of the

appellants  falsely  showed to  have delivered 3301.50 Qtls.  of

Atta  to  nine  numbers  of  Samabai  Samities  namely  Guijan,

Gabharubheti,  Dangori,  Laipuli,  Barekuri,  Bozaltoli,  Bapuji,

Saikhowa  and  Talap.  He  has  stated  that  according  to  the

procedure, the Atta prepared by the Mill is to be supplied to the

Public  Distribution  System  allottee  through  lifting  books,

maintained  by  Samabai  Samities  and fair  price  shops.  Girish
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Das has stated that on inspection, it was found that no such

commodities were lifted by the aforesaid Samabai Samities and

they  gave  their  statements  that  no  such  commodities  were

received  from  M/S  Pawan  Putra  Roller  Flour  Mill  during  that

period. The witness Girish Das has stated some facts, pertaining

to  the  acts  done  by  Purabi  Konwar.  He  has  disclosed  that  a

proceeding  against  M/s  Pawan Putra  Roller  Flour  Mill  and  its

partners  namely  Bhagirathmal  Agarwalla,  Atmaram Agarwalla

and Manish Agarwalla was initiated and ultimately the license of

M/s  Pawan Putra  Roller  Flour  Mill  Pvt.  Ltd.  was  cancelled  for

violation of rules. 

12.  The  second  witness  is  Smti  Purabi  Konwar.  She  has

stated in her evidence that wheat was supplied to Roller Flour

Mill for milling and after milling, Atta was to be distributed by

the Mill to different Gaon Panchayats and Samabai Samities by

maintaining records.  She has stated that the Roller Flour Mill

has  to  maintain  records  such  as  Distribution  Book,  Lifting

Register  etc.  Purabi  Konwar  has  stated  that  in  the  same

manner, Gaon Panchayat Samabai Samities are also required to

maintain records in lifting books. Purabi Konwar has stated that

when she inspected the records of Pawan Putra Roller Flour Mill

Pvt.  Ltd.  and  that  of  the  Lifting  Books  of  Bozaltoli,   Talap,

Gabharubheti, Dangori, Bapuji, Saikhowa, Guijan, Barekuri and

Laipuli  Gaon  Panchayat  Samabai  Samities,  she  found

discrepancies. Purabi Konwar has stated that as per the records

of Pawan Putra Roller Flour Mill Pvt. Ltd., 170 Qtls. of Atta was

lifted  by  Guijan  Gaon  Panchayat  Samabai  Samities  for  the

month of June 2006, 254 qtls. of Atta for the month of July 2006.

She has stated that when she visited Guijan Gaon Panchayat,

the  Secretary  of  the  Samabai  Samiti  told  her  that  the

aforementioned quantities of Atta were never lifted by the said

Samabai  Samities  for  the  month  of  June  and July  2006.  The

witness  has  stated that  the aforesaid  fact  was  confirmed by
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verifying the lifting books and other records of the Guijan Gaon

Panchayat  Samabai  Samiti.  According  to  this  witness,  Amal

Boruah, the Secretary of Guijan Gaon Panchayat Samabai Samiti

also made a written declaration on 04/06/2008, stating that no

Atta was lifted from M/S Pawan Putra Roller Flour Mill Pvt. Ltd.

This written declaration is marked as Ext.4. 

13.  The witness Purabi Konwar has stated that the records of

Roller Flour Mill Pvt. Ltd. showed that 120 quintals of Atta was

lifted by Dangori Gaon Panchayat Samabai Samiti for the month

of  October  2007  and  93  quintals  of  Atta  for  the  month  of

November 2007, but when she visited Dangori Gaon Panchayat

Samabai Samiti, its Secretary told her that no such quantities of

Atta was lifted by their Samabai Samiti in the month of October

and November 2007. Like Amal Boruah, the Secretary of Guijan

Gaon Panchayat Samabai Samiti, Horesh Sonowal, the Secretary

of Dangori Gaon Panchayat Samabai Samiti also made a written

declaration to that effect and this declaration is marked as Ext.

5. 

14.  In the said manner, Indreswar Moran, the Secretary of

Gabharubheti  Gaon  Panchayat  Samabai  Samiti  also  made  a

written declaration that the said Samabai Samiti did not left 249

Qtls.  of  Atta  from the said  Roller  Flour  Mill.  He also made a

written declaration to that effect, which is marked as Ext. 6. s

15.  The records of Roller Flour Mill Pvt. Ltd. showed that 361

quintals of Atta was lifted by Barekuri Gaon Panchayat Samabai

Samiti  for  the  month  of  June  2006 and 193 quintals  of  Atta

during  the  month  of  October  2007,  but  the  Barekuri  Gaon

Panchayat Samabai Samiti also denied lifting of the said Atta.

Niren Bordoloi,  the Secretary of the Barekuri  Gaon Panchayat

Samabai Samiti made written declaration to that effect and it is

marked as Ext. 7. 
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16.  Jyoti  Bordoloi, the Secretary of Bapuji  Gaon Panchayat

Samabai Samiti also made a similar declaration, stating that in

the month of February 2008, they did not lift 99 quintals of Atta

from the Roller Flour Mill and his statement is marked as Ext. 8. 

17.  Sri  Bhuban Sonowal,  the Secretary  of  Saikhowa Gaon

Panchayat Samabai Samiti  also made a similar declaration to

the  effect  that  in  the  month  of  August  2006,  their  Samabai

Samiti did not lift 155 quintals of Atta from the said Roller Flour

Mill and the statement of Bhuban Sonowal is marked as Ext. 12. 

18. Sri  Pulin  Neog,  the  Secretary  of  Talap  Gaon Panchayat

Samabai  Samiti  also  gave  a  written  declaration  that  in  the

month of April 2006, they did not lift 198 quintals of Atta from

the said Flour Mill and his statement is marked as Ext. 10. 

19.  Diluwar Hussain, the Secretary of Laipuli Gaon Panchayat

Samabai Samiti also gave a written declaration that they did not

lift 391 quintals of Atta for the month of November 2006, 203

quintals of Atta for the month of February 2007, 154 quintals of

Atta for the month of September 2007 and 406 quintals of Atta

for the month of February 2008. Similarly, Dilwar Hussain also

gave a declaration to that effect. 

20.  The third  witness is  Utpal  Neog.  He has stated in his

evidence that on 02/06/2008, when the witness Purabi Konwar

had visited Bajaltoli  Samabai Samiti,  he was the Secretary of

the said Samabai Samiti. Utpal Neog has stated that the witness

Purabi  Konwar  had  inquired  whether  his  Samabai  Samiti  had

lifted Atta from Pawan Putra Roller Flour Mill Pvt. Ltd. According

to  him,  Purabi  Konwar  verified  the  records  of  the  Samabai

Samiti. Utpal Neog had stated before her that no Atta was lifted

for the relevant period from the said Mill. He has stated that he

made  a  written  declaration  before  the  Executive  Magistrate

Purabi Konwar, which is marked as Ext. 9. 
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21.  The fourth witness is Pulin Neog. He has stated in his

evidence that on 02.06.2008, he was working as the Secretary

of Talap Samabai Samiti and on that day, some officials of the

Supply  Department,  Tinsukia  had  visited  his  Samabai  Samiti

and inspected their stock register, permit book, lifting book etc.

He has stated that the officials inquired as to whether Public

Distribution System Atta was lifted by the said Samabai Samiti

from the Pawan Putra Roller Flour Mill Pvt. Ltd. and this witness

told the officials that the said Samabai Samiti did not lift Public

Distribution  System  Atta  from  the  said  Mill.  Pulin  Neog  has

stated that whenever his Samabai Samiti had purchased Public

Distribution System items from the Mill, they used to pay money

for it and for which cash memos were issued. He has stated that

whenever  he  lifted  Atta  from  this  Mill,  he  did  not  put  any

signature on any cash memos. Pulin Neog has stated that he

made a declaration regarding non-lifting of Atta from the said

Mill and this statement is marked as Ext. 10. 

22.  The fifth witness is Niren Bordoloi. He was the Secretary

of  Barekuri  Gaon  Panchayat  Samabai  Samiti  at  the  time  of

occurrence. His evidence is similar to that of Pulin Neog. Niren

Bordoloi has stated that he informed the officials that his Gaon

Panchayat never lifted any Atta from the Mill in the said year.

Niren  Bordoloi  has  disclosed  that  the  officials  showed him a

cash memo dated 04.06.2006 and 25.10.2007, regarding lifting

of Atta, but the signatures appeared in the cash memo were not

his; nor any of his officials had put their signatures in those cash

memos. Like Pulin Neog, the witness Niren Bordoloi also made a

declaration, which is marked as Ext. 7. 

23.   The sixth prosecution witness is Jyoti  Bordoloi. In the

year,  2008  he  was  the  Secretary  of  Bapuji  Gaon  Panchayat

Samabai Samiti. He has stated in his evidence that an inquiry

team had come to  his  office  and inspected  the  lifting  book,
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stock book,  cash book etc.  Jyoti  Bordoloi  has stated that the

officials showed him cash memos regarding lifting of whole Atta

for the month of February 2008. He has stated that he told the

officials  that  his  Samabai  Samiti  never  lifted  Atta  from  the

Pawan Putra Roller Flour Mill Pvt. Ltd. 

24.  Like the witness Niren Bordoloi, he also stated that the

said cash memo did not have his signatures; nor it was signed

by his officials. 

25.  The seventh prosecution witness is Amal Boruah. He was

the Secretary of Guijan Gaon Panchayat Samabai Samiti in the

year 2008. He has stated in his evidence that the officials had

come to his office and inspected the lifting book, stock book and

cash book etc. Amal Boruah has stated that his Samabai Samiti

never lifted any Atta from Pawan Putra Roller Flour Mill Pvt. Ltd.

in the year 2006 and 2007. Amal Boruah has stated that the

officials  had showed him two cash memos dated 04/06/2006

and 15/07/2007, showing lifting of Atta in the year 2006 and

2007. According to Amal  Boruah,  the signatures appearing in

the cash memos did not belong to him; nor it belonged to any of

his officials. Like the other Secretaries of the Samabai Samities,

this witness also made a written declaration, which is marked as

Ext. 4. 

26.  The  eighth  witness  is  Indreswar  Moran.  He  was  the

Secretary of Gabharubheti Gaon Panchayat Samabai Samiti. He

has stated in his evidence that an inquiry team inspected the

lifting  book,  stock  book,  cash  book  of  the  Samabai  Samiti.

Indreswar Moran has stated that his Samabai Samiti never lifted

any Atta  from Pawan Putra  Roller  Flour  Mill  Pvt.  Ltd.  He has

stated  that  the  cash  memo,  showing  lifting  of  Atta  never

contained  his  signature;  nor  any  of  his  officials  had  put

signatures  in  this  cash  memo.  Like  other  Gaon  Panchayat
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Secretaries, Indreswar Moran also gave a declaration in writing,

which is marked as Ext. 6. 

27.  The  ninth  witness  is  Dilwar  Hussain.  He  was  the

Secretary of  Laipuli  Gaon Panchayat  Samabai  Samiti.  He has

stated in his evidence that whenever the Samabai Samiti lifted

Atta  from  the  Roller  Flour  Mill,  the  later  used  to  give  cash

memos against  payment  and the lifted  Atta  is  distributed  to

various  agents  for  selling  them at  a  subsidize  price  to  poor

people. He has stated that in the year 2006, 2007 and 2008, his

Gaon  Panchayat  Samabai  Samiti  never  lifted  any  Atta  from

Roller Flour Mill, and as such he did not have any cash memos,

showing  payment  of  money  to  the  Roller  Flour  Mill.  Dilwar

Hussain  has  stated  that  a  team  comprising  Magistrate  and

Officials  of  Food  and  Civil  Supplies  had  visited  his  Gaon

Panchayat in the year 2008 and they inspected the lifting book,

stock register etc. Dilwar Hussain has stated that since no Atta

was lifted from Pawan Putra Roller Flour Mill Pvt. Ltd., there was

no  such  entry  in  the  lifting  book,  stock  register  etc.  Dilwar

Hussain has stated that he made a written declaration, which is

marked as Ext. 11. 

28.  The tenth prosecution witness is  Bhuban Sonowal.  He

was also a Secretary of a Samabai Samiti. He has stated in his

evidence that in the year 2006, his Samabai Samiti did not lift

any Atta from the Pawan Putra Roller Flour Mill Pvt. Ltd. Bhuban

Sonowal has stated that in the year 2008, a team comprising

Magistrate and Officials of Food and Civil Supplies had visited

their Samabai Samiti and also inspected the lifting book, stock

register  and  other  documents  etc.  He  has  stated  that  his

Samabai Samiti did not lift any Atta from the Roller Flour Mill

that year, so there were no such entries in their record books.

Like  other  Secretaries  of  Gaon  Panchayat  Samabai  Samities,
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Bhuban Sonowal also submitted a written declaration like that

and it is marked as Ext. 12. 

29.  The witness is Atul Talukdar. At the relevant time, i.e in

the month of June 2008, he was posted as Inspector of Food,

Civil Supplies and Consumer Affairs, Tinsukia. He was a member

of  the  team led by Executive  Magistrate  Purabi  Konwar.  Atul

Talukdar  has  stated  that  he  along  with  Purabi  Konwar  had

visited  Shree  Pawan  Putra  Roller  Flour  Mill  Pvt.  Ltd.  and

inspected  stock  register,  cash  memos,  lifting  books  etc.  Atul

Talukdar  has  stated  that  he  had asked the  appellant  Manish

Agarwalla to produce records regarding distribution of Atta and

bran  to  various  Gaon  Panchayat  Samabai  Samities.  He  has

stated that Manish Agarwal had produced documents, registers

etc accordingly. Atul Talukdar has stated that he and the team

also visited the Gaon Panchayat offices at Bajaltoli, Guijan etc.

and verified their stock registers,  sale registers,  lifting books,

cash  memos  etc.  and  they  did  not  find  any  entries  in  the

records, regarding lifting of Atta and Bran from Roller Flour Mill

in the year 2006. 

30.  Before adverting to the cross examination portions of the

evidences  of  these  witnesses,  one  thing  that  has  appeared

before  me  that  the  entire  prosecution  case  against  the

appellants is based on some records. It is an admitted fact that

Food  Corporation  of  India  provides  wheat  to  each  States  for

converting  them  to  Atta  and  other  products  and  to  sale  it

through Public Distribution System to the people in subsidize

price.  The wheat  is  directly  given to  the Roller  Flour  Mill  for

converting them to Atta and the local Food and Civil Supplies

Department  allots  different  quantities  of  Atta  to  Gaon

Panchayats and accordingly Gaon Panchayats lift the said Atta

from the Roller Flour Mill. So, the Roller Flour Mill  has to keep

record as to how much Atta they had supplied to each of the
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Gaon Panchayats  and the Gaon Panchayats  has to maintain

record as to how much Atta they had lifted from the Roller Flour

Mill. 

31.  Here in this case, the Civil Officials detected anomalies in

the records.  Moreover the Secretaries of the Gaon Panchayats

had made some declarations, stating that they did not lift Atta

from the Roller Flour Mill in some months or in some years. In

the instant case before me,  I find that the lifting registers or the

stock  registers  from  the  Roller  Flour  Mill  or  from  the  Gaon

Panchayats  were  not  seized  by  the  Civil  Officials.  Thus,  the

entire case against the appellants stands on oral evidence of

the officials as well as on the basis of written declaration made

by the Secretaries of Gaon Panchayats.

32.  There should not be any quarrel with the proposition of

fact  that  whenever  a  legal  dispute  is  based  on  documents,

those documents must be placed before the court for scrutiny.

Under the provisions of the Indian Evidence Act all facts except

the contents of documents could be proved by oral evidence,

that so far as the contents of documents are concerned, they

could be proved either by primary or secondary evidence, that

the primary evidence of the documents meant the documents

themselves produced before the Court.  Thus the fundamental

rule of evidence  is that the contents of a document cannot be

proved by oral evidence. 

33. In  the  instant  case,  except  the  oral  evidence  and  the

declarations made by the Secretaries of the Gaon Panchayats,

there are no other evidence against the appellants. The court

trying such a case, has a right to go through those registers in

order  to  ascertain  the  truth.  Here  in  this  case,  I  have  no

hesitation to hold that  the prosecution side has withheld the

material  evidence  from  the  scrutiny  of  the  court.  All  the

witnesses  have  spoken  about  the  discrepancies  in  lifting

https://indiankanoon.org/doc/1953529/
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registers,  stock  registers  etc.  therefore  the   court,  which  is

going to adjudicate the matter has a right to go through those

documents.  Unless the court goes through those documents,

the truth would never come out. In the instant case, the oral

evidence  adduced  by  the  prosecution  cannot  be  held  to  be

sacrosanct. 

34. Where the fact to be proved is embodied in a document,

the document is the best evidence of that fact. Such fact should

be proved by the document  itself.  The maxim of  law is  that

whatever is in writing must be proved by the writing. This is the

principle of law incorporated in section 91 of the Evidence Act.

35. Section 91  of  the  Evidence  Act  states  that  when the

terms of a contract, or of a grant, or of any other disposition of

property, have been reduced to the form of a document, and in

all cases in which any matter is required by law to be reduced to

the form of a document, no evidence  shall be given in proof of

the  terms  of  such  contract,  grant  or  other  disposition  of

property,  or  of  such  matter,  except  the  document  itself,  or

secondary evidence of its contents in cases in which secondary

evidence  is  admissible  under  the  provisions  hereinbefore

contained.

36. In  Md.  Alimuddin  And  Ors.  vs  State  Of  Assam

reported in 1992 Cri.L.J 3287, the Hon’ble Guwahati High Court

has held-----

It  is  one  of  the  fundamental  tenets  of  criminal

jurisprudence that the burden of proving the prosecution case

squarely  lies  on  the  prosecution.  This  general  burden  never

shifts.  Defence  is  not  bound  to  open  its  mouth  so  long  as

prosecution does not discharge its general burden of proving its

case beyond reasonable doubt. Defence version may even be

false, because a falsely instituted prosecution may compel the
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accused to adopt a false defence. So, prosecution cannot derive

any  advantage  from  the  falsity  or  other  infirmities  of  the

defence  version,  so  long  as  it  does  not  discharge  its  initial

burden of proving its case beyond all reasonable doubt.

37.  I have no hesitation to hold that the cross examination

portion of the evidences of the  prosecution witnesses do not

deserve  any  discussion  at  all.  The  prosecution  evidence  has

failed  to  inspire  confidence.  Now,  I  find  myself  foreclosed

against  all  options,  but  to  hold  that  the  prosecution  has

miserably  failed  to  prove  the  offence  against  the  appellants

beyond all reasonable doubts. Thus, I hereby hold that the Ld.

trial court had erred, while passing the impugned judgment.  

               O R D E R

38.    That  being  the  position,  the appeal  is  allowed.  The

impugned  judgment  dated  24/05/2019  is  set  aside.  The

appellants Sri Atmaram Agarwalla and Sri Manish Agarwalla are

found not guilty and accordingly they are acquitted from this

case. Send down a copy of this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

18th day of September, 2019.   

     (P.J. Saikia)

   Sessions Judge

                               Tinsukia 

Dictated & corrected by me.  

     Sessions Judge         

        Tinsukia


