
1

IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Revision Case No. 24 (2) of 2019

Sri Ripu Nath Saikia,

S/o- Lt. Tileswar Saikia

R/o- Rongpur Village

P.O- Ghurani

P.S- Philobari

Dist.- Tinsukia (Assam) .......................... Petitioner

-Versus -

 Smti Labanya Saikia, 

W/o-  Sri Ripunath Saikia

R/o- Rongpur Village

P.O- Ghurani

P.S- Philobari

Dist.- Tinsukia (Assam) ......................... Respondent/ 
           Opposite party

 Appearance: 

B. Mishra, 

Advocate          ........................ For the Petitioner 

P. Bhowal, 

Advocate       .................... For the Respondent/
          Opposite party
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Date of Argument:   06/09/2019

Date of Judgment:    23/09/2019

 J   U   D   G   M   E   N   T

1.     This  revision  is  directed  against  the  order  dated

14/05/2019,  passed  by  the  Ld.  Sub-  Divisional  Judicial

Magistrate (S), Tinsukia in maintenance case no. 22Mof 2014. By

the impugned judgment,  the Ld.  trial  court  passed an order,

directing  the  present  petitioner  to  pay  an  amount  of  Rs.

14,000/- per month to the respondent. 

 CASE OF THE PETITIONER

2.  The petitioner  herein  is  aged about  62 years.  He has

retired from government service and now earns pension. 

3.  After  the  marriage  of  the  present  petitioner  with  the

respondent,  the  petitioner  had  married  another  lady  named

Saroj Saikia. From the respondent side, the petitioner has one

son and two daughters. One of the daughters has been married.

From the  second wife Saroj Saikia, the petitioner has one son

and two daughters and one of these daughters is now married.

The respondent Labanya Saikia filed a petition u/s 125 of Cr.PC

on 18/04/2014, wherein Saroj Saikia was also arraigned as one

of the opposite parties. At the time of filing the said petition, the

respondent Labanya Saikia was aged about 48 years. 

4.  The respondent Labanya Saikia has stated that when the

children of Saroj Saikia had grown up, quarrels started to take

place in the family. Their were occasions when the sons of Saroj

Saikia  tried  to  assault  the  respondent.  Labanya  Saikia  has
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stated that her husband also started to neglect her and he used

to  beat  her.  Labanya  Saikia  has  stated  that  on  15/07/2012,

under the Presidentship of Rumi Hazarika, a village meeting was

held to sort out her dispute with her husband. Labanya Saikia

has stated that in the said meeting her husband promised to

provide  her  shares  of  his  immovable  properties  and  also

promised  to  pay  an  amount  of  Rs.  13,000/-  per  month  as

maintenance allowance as well as for the educational expenses

of her younger daughter Jamini Saikia. She has stated that her

husband later on backed out and did not keep his promise. 

5.  Labanya  Saikia  has  further  alleged  that  since  10th

August, 2010, she was compelled to live in a separate house,

which was constructed by her and till filing of the petition u/s

125 Cr.P.C, she has been living there with her son and her un-

married  daughter,  while  her  husband  used  to  reside  in  a

separate house in the company of Saroj Saikia and her children. 

6.  Labanya Saikia  has  stated that  her  younger  daughter

Jamini  Saikia  was  a  student  of  Assam Agriculture  University,

Jorhat and for a long period of three years, her husband never

paid any money for  her maintenance or  for  her  educational

expenses 

7.  Labanya Saikia has stated that her husband was working

as a Gram Shevak and was drawing a salary of Rs. 36,000/- per

month.  She  has  stated  that  her  husband owns 16 Bighas  of

land,  which  contains  a  small  Tea Garden and from there,  he

used to earn Rs. 5 lakhs per year.  Labanya Saikia has stated

that she has no personal source of income and her daughter

was pursuing her M.Sc. in Assam Agriculture University, Jorhat.

Labanya  Saikia  has  further  stated  that  on  20/05/2014,  she

demanded maintenance from her husband, but he refused to

pay. 
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8.  Narrating the aforesaid facts,  Labanya Saikia has filed

the petition u/s 125 Cr.PC. After a long drawn battle, the Ld. trial

court passed the impugned judgment on 14/05/2019, directing

the present petitioner to pay a maintenance of Rs. 14,000/- per

month to the respondent. 

9.  The reason behind filing this revision petition is that the

petitioner has now retired from service and his income has been

reduced to half and therefore, the maintenance amount of Rs.

14,000/- per month is exorbitant for him. 

POINT FOR DETERMINATION

10.   The only point for determination in this revision petition,

is as to whether the impugned order suffers from any illegality? 

DECISION AND REASONS THEREOF

11.  Here in this case, I have gone through the evidence of

Labanya Saikia. She has stated in her cross examination that

her son Hem Chandra Saikia is aged about 30 years and also is

the father of a son. She has admitted that her son Hem Chandra

Saikia owns a Sumo vehicle. Labanya Saikia has also admitted

that the Sumo vehicle used by her son is actually owned by her,

which she had purchased 7 years ago. She has admitted that

she  paid  an  amount  of  Rs.  2,60,000/-  as  down  payment  for

purchasing  the  car  and  has  been  paying  an  amount  of  Rs.

8,000/-  per month as installments,  towards the repayment of

the loan. Labanya Saikia has stated that she has already repaid

the  entire  loan.  She  has  stated  that  she  had  arranged  the

aforesaid Rs. 2,60,000/- by selling forest produce, grown in her

land. Labanya Saikia further stated that  she owns a tea garden,

having an area of 6 Bighas and she also owns  a homestead

land, having an area of 2 Bighas 80 Lessas. Labanya Saikia has

disclosed that her land has fruit bearing trees. Labanya Saikia
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has stated her son Hem Ch. Saikia, earned money  by driving

the Sumo vehicle and he used to  hand over the money to her

and  accordingly  she  paid  the  installments  towards  the

repayment of the loan. 

12.  Labanya  Saikia  has  admitted  that  her  husband  had

purchased a motor cycle for her son Hem. Ch. Saikia. Labanya

Saikia  has  admitted  that  she  now  earns  an  amount  of  Rs.

5,000/6,000/-  per  month from the forest/agriculture  produced

from her land. 

13.  In  my considered opinion,  for  disposal  of  this  revision

petition, that much of  evidence of Labanya Saikia is sufficient.

On  the  basis  of  evidence  on  record,  the  ld.  counsel  for  the

petitioner has submitted that Labanya Saikia has made a false

allegation that she is unable to maintain herself. The Ld. counsel

for the petitioner has submitted that the evidence of Labanya

Saikia  clearly  shows  that  she  earns  an  amount  of  Rs.

5,000/6,000/-  per  month.  The  Ld.  counsel  for  the  petitioner

further  submitted  that  Hem  Ch.  Saikia,  the  son  of  Labanya

Saikia also looks after her. 

14.  Per-contra, the Ld. counsel for the respondent has relied

upon  a  decision  of  the  Hon,ble  Supreme  Court,  that  was

rendered in  Shamima Farooqui Vs. Sahid Khan reported in

AIR  2015  SC  2025.  In  the  case  before  the  Hon'ble  Supreme

Court, the trial court passed an order, directing the husband to

pay  a  monthly  maintenance  of  Rs.  4,000/-,  when   he  was

earning a salary of Rs. 17,654/-. The Hon,ble High Court reduced

the said monthly maintenance amount to Rs. 2,000/- per month

and  against that order of the High Court the petitioner moved

the Hon,ble Supreme Court. Before the Hon,ble Supreme Court,

the  husband had contended that by that time, he had retired

from service and no longer earned an amount of Rs. 17,654/-
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per month and therefore, prayed before the Hon'ble Supreme

Court that the aforesaid amount of Rs. 4,000/- per month was

exorbitant for him. The Hon'ble Supreme Court had taken into

consideration the pension amount and other retirement benefits

of the petitioner and held that his retirement from service would

not be a ground for reducing the maintenance amount. 

15.  I  have  gone  through  the  judgment  of  the  Hon'ble

Supreme Court that was rendered in Shamima (Supra) and I find

that in this case, no ratio has been laid down by the Hon'ble

Supreme Court. The facts and circumstances under which, the

Hon'ble  Supreme  Court  passed  the  judgment  in  Shamima

(Supra) is not similar to the one before me. Therefore, with due

respect of the Hon'ble Supreme Court, I  hereby hold that the

judgment passed in Shamima (Supra) is not applicable in the

present case. 

16. It is true that the right of the wife to receive maintenance

u/s 125 Cr.P.C, unless disqualified, is absolute right.   It is settled

position of law that a wife is entitled to live in a similar status as

was enjoyed by her in her matrimonial home. It is the duty of

the  courts  to  ensure  that  it  should  not  be  a  case  that  one

spouse  lives  in  a  life  of  comfort  and  luxury  while  the  other

spouse lives a life of deprivation, poverty. Furthermore the fact

that the wife earns money is never a ground to disentitle her

from maintenance from her husband.

17.  Long back in  Bhagwan Dutt v. Kamla Devi [(1975) 2

SCC 386],  it was observed by the Hon,ble Supreme Court that

the wife should be in a position to maintain a standard of living

which is neither luxurious nor penurious but what is consistent

with  status  of  a  family.  The  expression  “unable  to  maintain

herself”  does  not  mean  that  the  wife  must  be  absolutely

http://www.indiankanoon.org/doc/138019/


7

destitute before she can apply for maintenance under Section

125 Cr.P.C. 

18. The  Hon,ble  Apex  Court  further  held  in  Bhagwan  Dutt

(supra)  that  the  object  of  these  provisions  being  to  prevent

vagrancy and destitution, the Magistrate has to find out as to

what is required by the wife to maintain a standard of living

which  is  neither  luxurious  nor  penurious,  but  is  modestly

consistent  with  the  status  of  the  family.  The  needs  and

requirements of the wife for such moderate living can be fairly

determined,  only  if  her  separate  income,  also,  is  taken  into

account  together  with  the  earnings  of  the  husband  and  his

commitments.

19. In   Jasbir  Kaur  Sehgal  (Smt.)  v.  District  Judge,

Dehradun  &  Others,  reported  at  (1997)  7  Supreme  Court

Cases 7, the Hon’ble Supreme Court has held  ---

No  set  formula  can  be  laid  for  fixing  the  amount  of

maintenance. It has, in very nature of things, to depend on the

facts and circumstance of each case. Some scope for liverage

can, however, be always there. Court has to consider the status

of the parties, their respective needs, capacity of the husband

to pay having regard to his reasonable expenses for his own

maintenance  and  those;  he  is  obliged  under  the  law  and

statutory but involuntary payments or deductions.  Amount of

maintenance fixed for the wife should be such as she can live in

reasonable comfort considering her status and the mode of life

she was used to when she lived with her husband and also that

she does not feel handicapped in the prosecution of her case. At

the same time,  the  amount  so  fixed cannot  be excessive  or

extortionate. 

https://indiankanoon.org/doc/796258/
https://indiankanoon.org/doc/796258/
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20. In  Chaturbhuj  vs.  Sita  Bai, (2008)  2  SCC  316,the

Hon,ble  Supreme  Court  has  dealt  with  this  subject.  The

following statement in para 8 is relevant which reads as under:

Where the personal income of the wife is insufficient she can

claim  maintenance  under  Section  125  Cr.P.C.  The  test  is

whether the wife is in a position to maintain herself in the way

she was used to in the place of her husband. 

21.  In Vinny Parmar vs Paramvir Parmar, [(2011) 13 SCC

112] the Hon’ble Supreme Court , while dealing with a matter

relating  to  permanent  alimony  and  maintenance  under  the

Hindu Marriage Act, had referred to    Bhagwan Dutt v. Kamla

Devi (supra) and  Chaturbhuj vs. Sita Bai (supra)  and has held

as under –

“While considering the claim for permanent alimony and

maintenance  of  either  spouse,  the  respondent's  own  income

and other property, and the income and other property of the

applicant are all relevant material in addition to the conduct of

the parties and other circumstances of the case. It  is further

seen that the court considering such claim has to consider all

the above relevant materials and determine the amount which

is to be just for living standard. No fixed formula can be laid for

fixing the amount of maintenance. It has to be in the nature of

things which depend on various facts and circumstances of each

case. The court has to consider the status of the parties, their

respective needs, the capacity of the husband to pay, having

regard to reasonable  expenses for  his  own maintenance and

others  whom  he  is  obliged  to  maintain  under  the  law  and

statute. The courts also have to take note of the fact that the

amount of maintenance fixed for the wife should be such as she

can live in reasonable comfort considering her status and mode

of life she was used to live when she lived with her husband. At

http://www.indiankanoon.org/doc/138019/
http://www.indiankanoon.org/doc/138019/
http://www.indiankanoon.org/doc/1720873/


9

the same time,  the  amount  so  fixed cannot  be excessive  or

affect the living condition of the other party. These are all the

broad  principles  courts  have  to  be  kept  in  mind  while

determining maintenance or permanent alimony.”

22.  Coming back to the case in hand, it is an admitted fact

that the opposite party Labanya Saikia is the owner of a Sumo

vehicle, which her son drives to earn money and the money is

handed over to her. She arranged the amount of Rs. 2,60,000/-

by  selling forest produce from her land to purchase the vehicle.

She also owns a small tea garden, having an area of 6 bighas.

Labanya Saikia  also  owns  another  plot  of  land,  measuring  2

bighas 80 lessas. The opposite party Labanya Saikia admitted

that she earns Rs. 5,000/6,000 /- per month. She has stated that

she  also  owns  three  numbers  of  cows  and  other  domestic

animals. 

23.  There is no quarrel with the proposition of fact that the

provision u/s 125 Cr.PC is for prevention of vagrancy. But it must

be kept in mind that this provision is not meant to punish an

erring husband. Here in this case before me, the opposite party

Labanya Saikia has been earning money. She purchased a sumo

vehicle for her son on Bank finance and for that matter,  she

paid an amount of Rs. 2,60,000/- to the financier. Her eldest son

earns money by driving the sumo vehicle. Her son is married,

having a child and they live together. The youngest daughter of

Labanya  Saikia  was  pursuing  her  Post  Graduate  studies  at

Assam Agriculture  University,  Jorhat,  without  the  help  of  the

present petitioner. 

24.  Under the circumstances, I am of the considered opinion

that the Ld. trial court mis-calculated the scheme of things and

arrived at an erroneous finding. I  agree that the  maintenance

of Rs.14,000/- per month is exhorbitant for the petitioner. The
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revision  petition  deserves  to  be  allowed  to  that  extent.

Therefore, I find merit in this revision petition. 

               O R D E R

25.  That  being the position,  the revision petition is  partly

allowed.  The  impugned  order  directing  the  petitioner  to  pay

maintenance  of  Rs.14,000/-  per  month is  set  aside.  I  hereby

direct that an amount of Rs. 10,000/- per month will be the just

amount  of  maintenance  for  Labanya  Saikia.  Therefore,  the

petitioner Ripu Nath Saikia is directed to pay an amount of Rs.

10,000/- per month to the opposite party Labanya Saikia. Send

down a copy of this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

23rd day of September, 2019.

          (P.J. Saikia)

          Sessions Judge

                    Tinsukia 

Dictated & corrected by me.  

             Sessions Judge       

      Tinsukia


