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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Revision Case No. 49 (4) of 2018

Smti. Mina Gogoi,

W/o- Sri Krishna Kanta Gogoi,

P/O- Kachari Maithong Gaon,

P.O- Dirak Maithong

P.S.- Kakopathar,

Dist.- Tinsukia (Assam) .......................... Petitioner

-Versus -

 1. Sri Krishna Kanta Gogoi,

S/o-  Lt. Luthob Gogoi,

R/o- Kathar Basti 

P.S-  Kakopathar

District- Tinsukia, Assam 

2. The State of Assam, 
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To be represented by the 

Public Prosecutor, Tinsukia ......................... Respondents

 Appearance: 

Lakhi Baruah,

Advocate        ........................ For the Petitioner 

S. Hussain, 

Advocate    ..................... For the Respondent No.1.

Date of Argument:   29/08/2019

Date of Judgment:    12/09/2019

 J   U   D   G   M   E   N   T

1.         This  revision  is  directed  against  the  order  dated

07/09/2018,  passed by the Ld.  Judicial  Magistrate First  Class,

Tinsukia in Maintenance Case No. 25M of 2016. 

FACTS OF THE CASE

2.  A  petition  u/s  125 Cr.PC was  dismissed  by  a  criminal

court. After three years, again the same petitioner filed another

case  u/s  125 Cr.PC,  seeking  maintenance  from her  husband.

Therefore,  the  opposite  party  filed  the  revision  petition

questioning the maintainability of the second petition u/s 125

Cr.PC. The Ld. divisional court referred the matter to the trial

court to decide on the question of maintainability. The Ld. trial

court  pursuant  to  the  order  of  the  Ld.  Sessions  Judge,
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considered the matter and held that since the first petition u/s

125 Cr.PC was dismissed on merit,  a second petition u/s 125

Cr.PC between the same parties is not maintainable in the eye

of law. This is the order that has been challenged in this revision

petition. 

   POINT FOR DETERMINATION

3.   The only point for determination in this revision petition,

is as to whether the impugned order suffers from any illegality?

DECISION AND REASONS THEREOF

4.       In order to buttress his point, the Ld. counsel for the

petitioner has relied upon two judgments. One passed by the

Hon'ble  Bombay  High  Court  and  another  by  the  Hon'ble

Allahabad  High  Court.  In  Sunanda  Chandrakanta  Vs.

Chandrakanta Bhaskar and Another, the Hon'ble Bombay High

Court  has  held  that  a  second  petition  u/s  125  Cr.PC,  after

dismissal of such first petition is maintainable, on the ground of

change of circumstances. The Hon'ble Allahabar High Court in

Nathuram Vs. Smti Ramsri reported in AIR 1965 ALL 129, it is

held that any decision in earlier proceeding shall be binding on

the parties, but a relief previously refused can be prayed for and

granted on fresh grounds or on similar grounds having come

into  the  existence  since  after  the  dismissal  of  the  earlier

application. The Hon'ble Allahabad High Court further held that

if the husband and the wife had come to terms and the wife had

started  to  live  with  her  husband,  she  can  make  another

application, if the husband later refuses or neglects to maintain

her and in that case, the cause of action would be a fresh one. 

5.   In the instant case before me, the earlier maintenance

case filed by the petitioner was dismissed on merit.  The trial
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court in the earlier Maintenance Case No. 26 (M) of 2010 had

held that the petitioner before me failed to substantiate that

she was married to the present respondent. The court held that

the present petitioner was actually married to another person

other than the present respondent. 

6.  In the subsequent petition u/s 125 Cr.PC, no fresh ground

or  no  change  of  circumstance  has  been  pleaded.  Under  the

circumstances,  I  am  of  the  considered  opinion  that  the

subsequent petition u/s 125 Cr.PC, upon the same set of facts is

not maintainable in law. I agree with the decision of the Ld. trial

court  and  I  hereby  hold  that  the  impugned  order  does  not

require any interference. 

               O R D E R

7.   That being the position, the revision petition is found to

be devoid of any merit and is accordingly dismissed. Send down

a copy of this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

12th day of September, 2019.

          (P.J. Saikia)

          Sessions Judge

                    Tinsukia 

Dictated & corrected by me.  

             Sessions Judge       

      Tinsukia


