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IN THE COURT OF THE SESSIONS JUDGE :: ::  TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal Case No. 19 (2) of 2019

Sri Ganesh Nayak,

S/o- Sri Suresh Nayak

R/o- Keyhung T.E.

P.S.- Bordubi

Dist.- Tinsukia (Assam) .......................... Appellant

-Versus -

1. The State of Assam,

(To be represented by the 

Public Prosecutor, Tinsukia)

2. Majhar Imam Khan,

S/o-  Lt. Jakir Khan

R/o- Keyung, Line No. 18
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P.S-  Bordubi

District- Tinsukia, Assam ......................... Respondents

 Appearance: 

S. Sarmah,

Advocate      ........................ For the Appellant

A.K. Choubey, 

Advocate        ..................... For the Respondents

Date of Argument:   19/08/2019

Date of Judgment:    06/09/2019

 J   U   D   G   M   E   N   T

1.        This appeal is directed against the judgment dated

24/05/2019,  passed  by  the  Ld.  Additional  Chief  Judicial

Magistrate,  Tinsukia  in  G.R.  Case  No.  1578/2015.  By  the

impugned judgment, the appellant was convicted u/s 341 and

323 of the I.P.C. The Ld. trial court sentenced the appellant to

undergo Rigorous Imprisonment of three months for the offence

u/s 323 and also sentenced to pay a fine of Rs. 500/- for the

offence u/s 341 of the I.P.C. 
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 PROSECUTION CASE

2.  The prosecution in this case has been initiated by Majhar

Imam Khan that he filed an ejahar on 8th July  2015. He has

stated that on that day, he had gone to the house of Mustafa to

deliver meat and at that time, the appellant allegedly dragged

him out of the house of Mustafa and beat him. The complainant

Majhar  Imam Khan  also  alleged  that  the  appellant  had  also

snatched away his money. According to the complainant, when

his son Nadeem Khan tried to save him from the appellant, he

was also beaten up by the appellant. 

3.  During  the  period  of  investigation,  both  Majhar  Imam

Khan  and  Nadeem  Khan  were  subjected  to  medical

examination.  Doctor  found that  Majhar  Imam Khan sustained

abrasions  over  inner  aspect  on  the  upper  lip  and  he  was

bleeding  from  the  wound.  He  also  found  abrasion  over  left

elbow. Wen Doctor examined Nadeem Khan, he found that he

had swelling and tenderness on the left cheek and he was also

bleeding from his nostril. 

4.  On conclusion of  investigation,  police filed the charge

sheet against the accused u/s 341 and 323 of the Indian Penal

Code. 

5.  During the trial of the case, Majhar Imam Khan, Nadeem

Khan, Anup Nayak, Anima Begum, Padumi Urang,  Jiten Urang,

Ajay Paul, Dr. Rajdeep Guha, who examined Majhar Imam Khan

and Nadeem Khan during the period of investigation and the

police  investigating officer  Karuna Baruah were  examined by

the  prosecution.  The  defence  plea  is  total  denial  and  no

evidence has been adduced by the appellant. 
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6.  On the basis of the evidence on record, the Ld. trial court

passed the impugned judgment. 

POINT FOR DETERMINATION

7.   The only point for determination in this appeal, is as to

whether the impugned judgment suffers from any irregularity or

impropriety? 

DECISION AND REASONS THEREOF

8.          In this case, Majhar Imam Khan has stated that the

appellant had kicked him at the time of occurrence. According

to him, the appellant forcibly took him to Bura Line  and there

he assaulted him. According to Majhar Imam Khan, he called his

son  Nadeem Khan over  phone and after  receiving his  phone

Nadeem Khan arrived there. Majhar Imam Khan has stated that

the appellant also beat his son Nadeem Khan. 

9.  Now, I shall take up the evidence of Nadeem Khan. He

has  stated  in  his  evidence  that  at  the  relevant  time  of

occurrence, he called his father to know his whereabouts. He

has quoted his father as saying to him that he was trapped in a

problem at Bura Line. After hearing that from his father, he went

to Bura Line along with Anup Nayak. On reaching at the place of

occurrence, he saw that his father was lying on the ground and

the  appellant  was  standing  nearby.  According  to  him,  the

appellant  started to beat him also.  Nadeem Khan has stated

that he sustained injuries on his nose and started to bleed. 

10.  Now, I shall take up the evidence of Anup Nayak. He has

supported the evidence of Nadeem Khan, by stating that at the

relevant time of occurrence, he went to the place of occurrence
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with Nadeem Khan.  He has stated that the appellant assaulted

Nadeem Khan. 

11.  The fourth witness is Anima Begum. She has stated in

her evidence that Majhar Imam Khan used to sale beef meat

and on the day of occurrence, he had come to her house to

collect money. She has stated that when Majhar Imam Khan was

about to go out of her house, the local public caught him and

accused him that he was illegally selling beefin that area. Anima

Begum has stated that later on, the police came and took away

Majhar Imam Khan.

12.  The  fifth  witness  is  Padumi  Urang.  She  is  a  hearsay

witness.  He has stated that at the relevant time of occurrence,

she was in her shop. Padumi Urang has stated that she did not

know, who were involved in the quarrel, that took place on the

issue of selling beef. 

13.  The sixth witness is  Jiten Urang.  He is also a hearsay

witness.  He  has  stated  in  his  evidence  that  on  the  day  of

occurrence, at about 5.30 pm, when he returned home, he saw

that a large crowd had gathered at the place of occurrence and

police  arrived  there.  He  has  stated  that  he  did  not  know

anything about the incident. 

14.  The witness Ajay Paul has stated in his evidence that at

the  relevant  time  of  occurrence,  he  had  seen  that  a  large

number of  persons had restrained Majhar Imam Khan on the

road. He has stated that he inquired as to why the complainant

Majhar Imam Khan was restrained by the people and then he

came to  know that  Majhar  Imam Khan used to  come to  the

locality to sale beef. 
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15.  The eight witness is Dr. Rajdeep Guha. He spoke about

the injuries sustained by Majhar Imam Khan and Nadeem Khan.

The  ninth  witness  is  the  Police  Investigating  Officer  Karuna

Baruah. 

16.  Here in this case, Majhar Imam Khan, Nadeem Khan are

victims of the offences. The other witnesses Anup Nayak and

Anima Begum are the eye witnesses to the occurrence.

17. In Shivalingappa Kallayanappa And ... vs State Of

Karnataka (AIR 1995 SC 254) the Hon,ble Supreme Court has

held that the deposition of the injured witness should be relied

upon  unless  there  are  strong  grounds  for  rejection  of  his

evidence  on  the  basis  of  major  contradictions  and

discrepancies,  for  the reason that  his presence on the scene

stands  established in  case  it  is  proved that  he suffered  the

injury during the said incident.

 18. Regarding the evidentiary value of an injured witness in

Bhajan Singh Alias Harbhajan Singh and others v. State

of  Haryana,  reported  in   (2011)  7  SCC  421,  the  Hon,ble

Supreme Court has held ---

The evidence of the stamped witness must be given due

weightage as his presence on the place of occurrence cannot be

doubted.  His  statement  is  generally  considered  to  be  very

reliable and it is unlikely that he has spared the actual assailant

in order to falsely implicate someone else. The testimony of an

injured witness has its  own relevancy and efficacy as he has

sustained injuries at the time and place of occurrence and this

lends support  to his testimony that he was present at the time

of  occurrence.  Thus,  the  testimony  of  an  injured  witness  is

accorded a special status in law. Such a witness comes with a

https://indiankanoon.org/doc/1038933/
https://indiankanoon.org/doc/1038933/
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built-in guarantee of his presence at the scene of the crime and

is  unlikely  to  spare  his  actual  assailant(s)  in  order  to  falsely

implicate  someone.  "Convincing  evidence  is  required  to

discredit an injured witness". Thus, the evidence of an injured

witness should be relied upon unless there are grounds for the

rejection of his evidence on the basis of major contradictions

and  discrepancies  therein.  (Vide: Abdul  Sayeed  v.  State  of

Madhya Pradesh, (2010) 10 SCC 259; Kailas & Ors. v. State of

Maharashtra,  (2011)  1  SCC  793; Durbal  v.  State  of  Uttar

Pradesh, (2011) 2 SCC 676; and State of U.P. v. Naresh & Ors.,

(2011) 4 SCC324).

19.  The witnesses Majhar Imam Khan, Nadeem Khan, Anup

Nayak  and  Anima  Begum  have  been  extensively  cross

examined  by  the  Ld.  defence  counsel.  From  the  cross

examination of Majhar Imam Khan, I find that the appellant tried

to  put  a  defence  story  that  Majhar  Imam Khan  had  hit  the

appellant with a motorcycle. Majhar Imam Khan has admitted

that on an earlier occasion, the appellant had filed a criminal

case on an allegation that the appellant was hit by the motor

cycle  of  this  witness.  The  remaining  part  of  the  cross

examination of Majhar Imam Khan does not have any relevant

facts. s

20.  The witness Nadeem Khan has stated before the defence

counsel that when he had reached the place of occurrence, it

was already dark in the evening and he could not recognize the

faces  of  the  person,  who  were  present  at  the  place  of

occurrence.  Nadeem Khan has  stated that  he never  saw the

appellant beating his father. Nadeem Khan has also stated that

the witness Anup Nayak did not come to save him when the

https://indiankanoon.org/doc/197643/
https://indiankanoon.org/doc/1910104/
https://indiankanoon.org/doc/1910104/
https://indiankanoon.org/doc/1632114/
https://indiankanoon.org/doc/1632114/
https://indiankanoon.org/doc/126399/
https://indiankanoon.org/doc/126399/
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appellant assaulted him. Again the remaining part of the cross

examination of Nadeem Khan does not have any relevant facts. 

21.  The  witness  Anup  Nayak  saw  the  appellant  beating

Nadeem Khan. This fact has been claimed by Nadeem Khan in

his  cross  examination.  Anup  Nayak  has  stated  before  the

defence counsel that he did not come forward to save Nadeem

Khan, while he was assaulted by the appellant.

22.  The  cross   examination  of  Anima  Begum  has  noting

relevant for an elaborate discussion. 

23.  I find that the evidences of Majhar Imam Khan, Nadeem

Khan  and  Anup  Nayak  have  no  contradictions  and

discrepancies.  Each  of  the  witnesses  have  supported  the

evidences of the other two. In my considered opinion, the Ld.

trial court has correctly appreciated the evidences and recorded

a correct finding. I agree with the Ld. trial court that the offence

u/s 341 and 323 of I.P.C. is proved beyond all reasonable doubts

against the appellant. 

     O R D E R

24.   That being the position, so far as the conviction of the

appellant u/s 341 and 323 of the I.P.C., the appeal is found to be

devoid of any merit. However, the sentence of three months of

imprisonment for the offence u/s 323 of the I.P.C. is found to be

a harsh under the given circumstances of the case. Therefore,

the sentence of imprisonment is modified to the effect that the

appellant shall pay a fine of Rs. 1,000/- (Rupees One Thousand

Only) for the offence u/s 323 of Indian Penal Code and in default

of payment of the fine, he shall  undergo imprisonment of 15

days.  I  agree  that  the  sentence  of  fine  of  Rs.  500/-  for  the

offence  u/s  341  of  the  Indian  Penal  Code  is  reasonable.
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Therefore,  the appellant  is  also directed to pay a fine of  Rs.

500/- (Rupees Five Hundred Only) for the offence u/s 341 of the

Indian Penal Code and in default of  payment of the fine, the

appellant shall undergo another period of imprisonment of 10

days. Hence, the appeal is partly allowed. Send down a copy of

this judgment along with the LCR. 

    Given under my hand and seal of this Court on this  6th

day of September, 2019.   

     (P.J. Saikia)

   Sessions Judge

                               Tinsukia 

Dictated & corrected by me.  

     Sessions Judge         

        Tinsukia

 


