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IN THE COURT OF THE SPECIAL JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Special Judge, 

Tinsukia

POCSO Case No. 16 (T) of 2017

U/s 4 of POCSO Act

The State of Assam .......................... Complainant.

-Versus -

 Sri Rabi Sarmah,

S/o- Lt. Krishna Sarmah

R/o- Gangabari

P.S- Makum 

District- Tinsukia, Assam      .......................... Accused.

 Appearance: 

Sri B.L Agarwal,

Spl. Public Prosecutor     ..........For the State

Naresh Prasad & S. Chutia

Advocates              ..................... For the accused.
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Date of Argument:   02/09/2019

Date of Judgment:    02/09/2019

 J   U   D   G   M   E   N   T

 PROSECUTION CASE

1.  The 15 year old victim "A" used to stay with her aunt

Kumari Chetry at Gangabari, Chotahapjan. Her friend Kushum

Sharma resided near her house. On 13/11/2015, the victim "A"

was invited by Kushum Sharma to her house, who requested

her  to  stay  the  night  in  her  house.  Accordingly,  victim "A"

stayed that night in the house of Kushum Sharma at night. She

slept with her friend Kushum Sharma and her brother Bibhu

Tamang in the same bed. The accused Rabi Sarmah was also

sleeping in that house in another room. The door between the

two  rooms was  not  locked.  At  about  11  pm,  at  night  Rabi

Sarmah came to the room, where the victim was sleeping with

her  friend  Kushum Sharma and brother  Bibhu  Tamang.  The

accused Rabi Sarmah woke the victim "A" up and showed her

a knife. On seeing the knife in the hand of the accused, the

victim became scared.  The  accused forcibly  took  away  the

victim to another room of the house, where he disrobed her

and  had  sexual  intercourse  with  her  for  three  times.  The

accused Rabi  Sarmah threatened the victim "A"  that  if  she

disclosed the matter to anyone else, he would kill her. So, the

victim returned to her bed and did not disclose the matter to

anyone. Next day, when she returned to the house of her aunt,

she  told  her  about  the  facts  of  the  case.  After  that  on,
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19/11/2015,  her  aunt  Kumari  Chetry  had  lodged  an  ejahar

before police, alleging the aforesaid facts. 

2.  During the period of investigation, the victim girl was

subjected to medical examination on 20/11/2015. The Doctor

could not ascertain the fact that she was raped on the day of

occurrence.  There  was  no external  injury  on  her  body.  The

Doctor has opined that the victim was between 14 to 18 years

of age. 

3.  The victim "A" was also sent to the court for recording

her  statement  u/s  164  Cr.PC.  She  has  supported  the  case

against the accused, while she gave the statement u/s 164

Cr.PC. 

4.  Finally, on conclusion of investigation, police filed the

charge sheet against the accused Rabi Sarmah. 

POINT FOR DETERMINATION

5.   The only point for determination in this trial, is as to

whether  the  accused  had  on  13/11/2015,  committed

penetrative sexual assault upon the victim "A"? 

DECISION AND REASONS THEREOF

6.        Here in this case, the victim "A" was not examined by

the prosecution, as because she was not found in her given

address.  The  Ld.  Public  Prosecutor  has  submitted  that  the

victim "A" has left her given address and has gone somewhere

else. Therefore, the Magistrate, who recorded the statement of

the victim u/s 164 Cr.PC has been examined as a witness. 

7.  In  this  case,  as  many  as  ten  witnesses  have  been

examined by the prosecution including the Police investigating
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officer and the Doctor, who had examined the victim girl at

the time of  investigation. I  have carefully gone through the

prosecution evidences. 

8.   The first witness to be examined is Kumari Chetry, who

is the informant of this case. She has stated in her evidence

that the victim is the daughter of her elder sister. According to

her,  one  night,  her  niece  stayed  in  the  house  of  Kushum

Sharma and  returned  home on  the  next  morning.  She  has

stated that her niece told her that the accused had committed

rape upon her previous night. The informant has stated that

her niece would be about 18 years of age. Kumari Chetry has

stated  that  her  niece  had  permanently  left  her  house  and

presently she has been staying at Nepal. 

9.  The second witness is  Smti  Kesovi  Sharma.  She has

stated in her evidence that one day about 7 /8 women had

come to her house and requested her to give them company

to the police station.  She has stated that the aforesaid women

told her that the accused Rabi Sarmah had done some bad act

upon the victim and that the reason why they were going to

the police station to inform police. Accordingly, she went to

the police station along with those women. 

10.  The third witness is  Gita Upadhaya.  Her  evidence is

similar to that of Kesovi Sharma. She also went to the police

station,  when  some  women  requested  her  to  give  them

company to the police station. 

11.  The fourth witness is Dr. Sonali Chetia, who examined

the victim "A" at the time of investigation and she spoke about

her findings. 
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12.  The fifth witness is Smti Sapna Gurung. She has stated

in her evidence that on one occasion, Kumari Chetry called her

over phone and requested her to come to her house. Sapna

Gurung has stated that she had gone to the house of Kumari

Chetry and saw that already some women had gathered there.

She has quoted Kumari Chetry has telling her that the accused

had committed rape upon her niece. Sapna Gurung has stated

that  she  interrogated  the  victim and  she  told  her  that  the

accused had committed rape upon her. 

13.  The sixth  witness is  Smtu Kushum Sharma.  She has

stated in her evidence that the victim girl used to reside near

her  house.  According  to  Kushum  Sharma,  on  the  day  of

occurrence, there was no space for sleeping in the house of

Kumari Chetry and therefore, the victim was sent to her house

to sleep.  She has stated that the victim slept with her in the

same  cot.  According  to  Kushum  Sharma,  that  night,  the

accused  Rabi  Sarmah  was  also  sleeping  in  her  house  in

another room of the house.  She has stated that next morning,

the victim did not tell  her anything and after two days, she

heard that the victim was telling people that while she was

sleeping that  night,  the accused had committed  rape  upon

her. 

14.  The seventh witness is Smti Krishnamaya Sharma. She

is the mother of the witness Kushum Sharma. She has stated

in her evidence that on the night of the alleged occurrence,

the victim was sleeping in her house in the same bed with her

daughter  Kushum  Sharma.   She  has  also  stated  that  the

accused Rabi Sarmah was also staying in her house that night.

Krishnamaya Sharma has stated that she did not know what

had happened that  night.  She  has  disclosed  that  two days



6

later, some women had come to her house and told her that

on the night, when the victim was sleeping in her house, the

accused had committed rape upon her. 

15.  The eight prosecution witness is  Biku Lama.  He is  a

relative of Krishnamaya Sharma. He has stated in his evidence

that on the day of occurrence, he also spent that night in the

house of Krishnamaya Sharma. According to him, the accused

Rabi  Sarmah  was  sleeping  in  that  house  in  another  room.

According  to  Biku  Lama,  that  night,  he  along  with  Kushum

Sharma and the victim were watching movie  in  the mobile

phone and when Rabi Sarmah had come to the house, they

went to sleep. According to him, two days later there was a

hulla  in  the  village,  on  the  issue  that  the  accused  had

committed rape upon the victim girl.  Biku Lama has stated

that he never asked any question to the victim girl about the

aforesaid fact. 

16.  The ninth witness is Karuna Devi, a Judicial Magistrate,

who recorded the statement of the victim u/s 164 Cr.PC. The

tenth  witness  is  the  police  investigating  officer.  He  spoke

about the investigation. 

17.  In the instant case, the victim is the only eye witness to

the  occurrence.  She  has  left  her  present  address  after  the

occurrence  and  presently  she  has  been  staying  at  Nepal.

Therefore, her presence could not be procured by this court. 

18.  The  statement  recorded  u/s  164  Cr.PC  is  not  a

substantive evidence. It only corroborates the oral evidence.

19.  In  the instant  case before me, all  the witnesses are

hearsay witnesses. Even the informant is a hearsay witness

and on the basis of hearsay witnesses, no conviction can be
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recorded.  Under  the  aforesaid  circumstances,  I  find  myself

foreclosed against all options, but to hold that the prosecution

evidence has failed to prove the offence against the accused

beyond all reasonable doubts. 

    O R D E R

20.     That being the position, I hereby hold that the offence

against the accused Rabi Sarmah has not been proved beyond

all reasonable doubts and accordingly the accused is acquitted

from this case.  

    Given under my hand and seal of this Court on this

2nd day of September, 2019. 

 (P.J. Saikia)

  Special Judge

                        Tinsukia 

Dictated & corrected by me.  

                Special Judge     

        Tinsukia
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A   P   P   E   N   D   I   X

PROSECUTION WITNESSES

1. PW1 - Smti Kumari Chetri

2. PW2  - Smti Kesovi Sharma

3. PW3 -  Smti Gita Upadhaya

4. PW4 -  Dr. Sonali Chetia

5. PW5 - Smti Sapna Gurung

6. PW6 - Smti Kushum Sharma

7. PW7 - Smti Krishnamaya Sharma

8. PW8 - Sri Biku Lama

9. PW9 - Smti Karuna Devi

10.PW10- Sri Khagendra Nath Das

PROSECUTION EXHIBITS

1.      Ext.1- Ejahar

2.      Ext. 2- Medical report

3.      Ext. 3- Statement of victim

4.      Ext. 4 - Sketch map

5.      Ext. 5- charge sheet

DEFENCE WITNESS

None. 

Special Judge

             Tinsukia


