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IN THE COURT OF THE SPECIAL JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Special Judge, 

Tinsukia

POCSO Case No. 39 (M) of 2017

      U/s 6 of the POCSO Act

The State of Assam .......................... Complainant.

-Versus -

 Md. Abadul Rahman, 

S/o-  Md. Faizure Rahman

R/o- No.1 Signal Basti

P.S-  Margherita

District- Tinsukia, Assam      .......................... Accused.

 Appearance: 

Sri B.L Agarwal,

Spl. Public Prosecutor          ..........For the State

Arati Sarmah, 

Advocate               ..................... For the accused. 
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Date of Argument:   31/08/2019

Date of Judgment:   19/09/2019

 J   U   D   G   M   E   N   T

 PROSECUTION CASE

1.  The prosecution case revolves around an incident of

sexual assault upon a five year old girl. It is alleged that on the

pretext of giving chocolates and potato chips, the accused had

taken the girl into a jungle. He removed her pants and also

removed his  own pants.  It  is  alleged that  the accused had

licked the chest of the victim girl, touched her vagina with his

penis. 

2.  The mother of the victim girl was searching for her and

inside the jungle, she found her daughter, standing infront of

the accused without her skirt and pants. 

3.  On  the  day  of  occurrence  itself,  the  mother  of  the

victim girl  had lodged an ejahar  before  police,  alleging the

aforesaid facts. 

4.  During the period of investigation, the victim girl was

subjected to medical examination. She was also sent to the

court  for recording her statement u/s 164 Cr.PC.  Before the

Magistrate, the victim girl stated that on the pretext of giving

chocolates, potato chips and sweets, the accused took her into

the jungle, where he removed her pants. The victim girl also

stated before the Magistrate that the accused also removed

his own pants and with his penis, he touched the vagina of the
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victim girl.  The victim girl  stated before the Magistrate that

the accused had licked her chest and also sucked her nipples.

The  victim  reiterated  before  the  Magistrate  that  at  that

moment,  her  mother  had  arrived  there  and  on  seeing  her

mother, the accused ran away. 

    POINT FOR DETERMINATION

5.   The only point for determination in this trial, is as to

whether  the  accused  had  committed  penetrative  sexual

assault upon the victim girl?

DECISION AND REASONS THEREOF

6.        In order to prove the case against the accused person,

the  prosecution  side  has  examined  as  many  as  seven

witnesses,  including  the  Police  Investigating  Officer.  The

defence  plea  is  total  denial  and  no  evidence  has  been

adduced by the accused.  I  have carefully gone through the

prosecution evidences. 

7.  Here in this case, the victim and her mother are the

most material witnesses. The victim is aged about five years

old and she has supported the prosecution case against the

accused. The victim has been extensively cross examined by

the Ld. defence counsel. 

8.  The  first  paragraph of  the  cross  examination  of  the

victim girl consists of questions like what are the colours of

her school uniform, what does her mother give her in tiffin,

with whom she goes to school in the auto-rickshaw etc. 

9.  The second paragraph of the cross examination of the

victim consists of questions like whether she knows about the

family members of the accused, how many time in the past

the accused had visited her house, whether she had seen her
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parents  visiting  the  house  of  the  accused  etc.  Thereafter,

there is a suggestion to the effect that the accused did not

take her to the jungle, did not remove her pants, did not touch

her  vagina  with  his  penis  and  did  not  lick  her  chest.  This

suggestion has been denied by the victim girl. 

10.  Now, I shall take up the evidence of the mother of the

victim girl.  She  has  stated  in  her  evidence  that  when  she

entered into the jungle in search of her daughter, she saw that

her daughter was standing infront of the accused without her

skirt and pants and at that time, the accused was standing

infront her. 

11.  The mother of the victim girl is also extensively cross

examined by the ld. defence counsel. She has stated that she

is an illiterate woman and never visited any school in her life

and therefore, she does not know the contents of the ejahar.

The  mother  of  the  victim  girl  stated  before  the  defence

counsel that the police officer, who recorded the statement of

her  daughter  while  he was  wearing his  police  uniform.  The

defence  side  suggested  to  this  witness  that  she  used  to

borrow money from the accused, but the witness denied that

suggestion. The remaining part of the cross examination of the

mother of the victim girl does not contain any material facts,

which would warrant an elaborate discussion. 

12.  The third prosecution witness is the father of the victim

girl. This witness has claimed that he has been suffering from

some ailments and on the day of occurrence at about 11 am,

the  accused  had  come  to  his  house  to  know  about  his

wellbeing.  The father  of  the victim girl  has  stated that  the

accused wanted to know about whereabouts of his daughter

and  when  he  told  the  accused  that  his  daughter  is  in  the

house of his neighbors, then the accused left his house. The
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father of the victim has further stated that since his daughter

did not return home early, his wife became anxious and went

out of the house to search for her and after about 20 minutes,

she brought her daughter home. The father of the victim has

quoted his wife, as telling him that the accused had removed

the pants of his daughter. 

13.  The fourth witness is Amrita Sharma. She has stated

that on the day of occurrence, at about 9.30 am /10 am, she

had seen the accused and the victim girl going together and

was  passing  by  the  side  of  her  house.  Amrita  Sharma has

stated that after about one and half an hour, the mother of the

victim told  her  that  the accused had attempted to  commit

rape upon her daughter. 

14.  The fifth witness is Dipa Bhumij.  She has stated that on

the day of occurrence at about 10 am, the accused along with

the victim girl had come to her house and the accused asked

for tobacco. She has stated that she had asked the accused as

to  why  he  had  brought  the  victim  to  her  house  and  the

accused reportedly told her that he was going to drop the girl

at her house. Dipa Bhumij has stated that she saw that the

accused took  the  victim into  the  jungle.  According  to  Dipa

Bhumij, within next 15 minutes, the mother of the victim girl

had come to her house and asked her whether she had seen

her daughter.  She has further stated that she informed the

mother of the victim that the accused had taken her into the

jungle. Dipa Bhumij has disclosed in her evidence that after

sometime, she had heard that the mother of the victim was

shouting  and  this  witness  asked  her  as  to  why  she  was

shouting. According to her, the mother of the victim girl told

her that the accused had attempted to commit rape upon her

daughter. Lastly, Dipa Bhumij has stated that at that point of

time, the accused was with the mother of the victim girl. 
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15.  The sixth witness is Purnima Dorjee. She is a relative of

the victim. She has stated that on the day of occurrence at

about 10.30 am, the victim was playing in the veranda of her

house. She has stated that at that time, she was having meal

and so she asked the victim as to whether she was interested

in having meal with her. Purnima Dorjee has stated that the

victim had meal with her at that time and thereafter, went out

of the house to wash her hands in the nearby stream.  She has

stated that moments later, she noticed that the victim was not

present  by  the  side  of  the  stream.  Purnima  Dorjee  has

disclosed that she was under the impression that the victim

has  gone  home.  According  to  her,  within  half  an  hour,  the

mother of the victim came to her house along with the victim

and the mother of the victim told her that the accused had

taken her daughter into the jungle and was about to commit

rape upon her. 

16.  The seventh witness is the Police Investigating Officer. 

17.  The  father  of  the  victim  girl,  Amrita  Sharma,  Dipa

Bhumij and Purnima Dorjee have been cross examined by the

Ld. defence counsel. The accused suggested to the father of

the victim girl  that the financial  condition of the accused is

better than his condition and he used to borrow money from

the accused. It is also suggested to this witness that on the

day of  occurrence, he wanted to borrow Rs.  500/-  from the

accused, but he refused to give money. It is further suggested

to this witness that as the accused had refused to give him

money,  he  has  concocted  this  false  story  of  sexual  assault

upon the victim. The father of the victim girl has denied all

these suggestions. Apart from that, there is nothing materials

in his cross examination. 
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18.  The cross examination of  Amrita Sharma consists  of

only one sentence, wherein she has stated that she did not

have any personal  knowledge about the occurrence.  During

cross examination, Dipa Bhumij also stated before the defence

counsel that she did not have any personal knowledge about

the occurrence. The witness Purnima Dorjee has stated that

her knowledge about the occurrence is based on whatever she

had heard from the mother of the victim girl. 

19.  In this case, the accused never challenged the fact that

the  victim was born on  11/06/2011.  Therefore,  it  is  proved

beyond all reasonable doubts that she was a  child at the time

of occurrence. 

20.  I have already stated herein before that the victim and

her mother are the most material witnesses in this case. They

have  been  extensively  cross  examined  by  the  Ld.  defence

counsel and I do not find anything in their cross examinations

to disbelieve them.Their  evidence have inspired confidence.

The  evidence  of  the  victim girl  and  her  mother  have been

supported  by  Amrita  Sharma,  Dipa  Bhumij  and  Purnima

Dorjee. The accused failed to prove that these three witnesses

have deposed false evidence against him. 

21.  Under the circumstances, now I have sufficient reasons

to  hold  that  the offence  u/s  8  of  the  POCSO Act  has  been

proved  beyond  all  reasonable  doubt  against  the  accused,

though he was charged under section  6 of the POCSO Act. 

22.  Section 8 of the POCSO Act is a lesser offence than the

section 6 of the POCSO Act. It is a cognate offence. A  cognate

offences means a lesser offence that is related to the greater

offense  because  it  shares  several  of  the  elements  of  the

greater  offense  and  is  of  the  same  class  or  category.  For

example, shoplifting is a cognate offence of larceny because
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both crimes require the element of taking property with the

intent to deprive the rightful owner of that property. 

23. In Rafiq Ahmed @ Rafi vs State Of U.P ( AIR 2011 SC

3114 )----  regarding the kind of offences may fall in the same

category, the Hon,ble Supreme Court held as under --- 

“Having stated the above, let us now examine what kind of

offences may fall in the same category except to the extent of

`grave or less grave'. We have already noticed that a person

charged with a heinous or grave offence can be punished for a

less  grave  offence  of  cognate  nature  whose  essentials  are

satisfied with the evidence on record. Examples of this kind

have already been noticed by us like a charge being framed

under Section  302 IPC  and  the  accused  being  punished

under Section 304, Part I or II, as the circumstances and facts

of  the  case  may  demand.  Furthermore,  a  person  who  is

charged with an offence under Section 326 IPC can be finally

convicted for an offence of lesser gravity under Section 325 or

323 IPC, if the facts of the case so establish. Alike or similar

offences  can  be  termed  as  `cognate  offences'.  The  word

`cognate'  is  a  term  primarily  used  in  civil  jurisprudence

particularly  with  reference  to  the  provisions  of  the Hindu

Succession  Act,  1956  where Section  3(c) has  used  this

expression in relation to the descendants of a class of heirs

and  normally  the  term  is  used  with  reference  to  blood

relations. Section  3(c) of  the  Hindu  Succession  Act  defines

"cognate" as follows:

"one person is said to be a cognate of another if the two are

related by blood or adoption but not wholly through males."

24. In  Rafiq  Ahmed  @  Rafi  (supra),  the  Apex  Court  has

further held ---

“ This expression has also been recognized and applied to the

https://indiankanoon.org/doc/77065001/
https://indiankanoon.org/doc/77065001/
https://indiankanoon.org/doc/685111/
https://indiankanoon.org/doc/685111/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1133601/
https://indiankanoon.org/doc/1540253/
https://indiankanoon.org/doc/409589/
https://indiankanoon.org/doc/1560742/


9

criminal jurisprudence as well  not only in the Indian system

but even in other parts of the world. Such offences indicate

the  similarity,  common  essential  features  between  the

offences  and  they  primarily  being  based  on  differences  of

degree  have  been  understood  to  be  `cognate  offences'.

Black's Law Dictionary (Eighth Edition) defines the expression

`cognate offences' as follows:

"cognate  offences.  A  lesser  offence  that  is  related  to  the

greater offense because it shares several of the elements of

the greater offense and is of the same class or category. For

example, shoplifting is a cognate offence of larceny because

both crimes require the element of taking property with the

intent to deprive the rightful owner of that property."

26. Therefore, where the offences are cognate offences with

commonality in their feature, duly supported by evidence on

record, the Courts can always exercise its power to punish the

accused for one or the other provided the accused does not

suffer any prejudice as afore-indicated.”

25. Section  6  prescribes  punishment  of  10  years  of

imprisonment; whereas, section 8 prescribes punishment of 3

years of imprisonment, which may extend to 5 years and also

both  are  cognate  offences.  Therefore,  the  accused  Abadul

Rahman is found guilty u/s 8 of the POCSO Act. 

       O R D E R

26.  That being the position, the accused Abadul Rahman is

found guilty  u/s  8  of  the  POCSO Act  and  accordingly  he  is

convicted. 

S E N T E N C E

27.  Since  time  in  memorial,  children  have  been  always

subjected to sexual assault, as because they are defenseless.
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Laws  at  that  time  were  not  sufficient  to  deal  with  such

problems. Therefore, our legislators have  enacted the POCSO

Act,  2012 to stop the menace.  The POCSO Act is  a  special

legislation  for  protecting  the  children  from  the  offences  of

sexual  assault,  sexual  harassment  and pornography.  Sexual

assault  at  a  tender  age  impedes  proper  development  of  a

child. These offences cause mental as well as physical trauma

to children and they continue to surfer from these problems

even  in  their  adulthood.  Therefore,  persons  who  are  found

guilty  of  committing  sexual  assault  upon  children  must  be

adequately punished as a matter of deterrent. In the instant

case,  I  have  heard  the  convict  in  the  matter  of  sentence.

There are no mitigating circumstances in favour of the convict.

The Ld.  Special  Public Prosecutor  has submitted that in  the

instant case no separate sentence hearing is necessary. The

Ld. Special Public Prosecutor B.L. Agarwal has submitted that

sentence upon the convict may be awarded today itself. 

28.  In the instant case, aggravating circumstances galore

against  the  convict.  He  does  not  deserve  any  leniency.

Considering all the facts and circumstances, pertaining to this

case,  I  hereby  sentence  the  convict  to  undergo  Rigorous

Imprisonment for 5 (Five) Years. The convict is also sentenced

to pay a fine of Rs. 25,000/- (Rupees Twenty Five Thousand

Only) and in default of payment of the fine, he shall undergo

another period of imprisonment of 6 (six) months. 

     C O M P E N S A T I O N

29.  Law has mandated that victim of a criminal offence are

to be compensated in monetary terms. In the instant case, a

five year old child was subjected to sexual assault. There is no

doubt  that  the  girl  has  suffered  mental  trauma  and  she

deserves proper rehabilitation. Therefore, I hereby direct the
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District  Legal  Service  Authority,  Tinsukia  to  pay  a

compensation of Rs. 25,000/- (Rupees Twenty Five Thousand

Only)  to  the  victim  girl.  The  money  may  be  given  to  the

mother of the victim girl. 

30.  I  hope  that  the  sentence  imposed  and  the

compensation awarded would be sufficient to reach the ends

of justice. 

31.  A free copy of the judgment be given to the convict

immediately. Another copy of the judgment shall be forwarded

to  the  Ld.  Deputy  Commissioner,  Tinsukia,  under  the  the

provision of section 365 of the Cr.PC. A copy of the judgment

shall also be forwarded to the District Legal Service Authority,

Tinsukia.  

    Given under my hand and seal of this Court on this

19th day of September, 2019. 

   (P.J. Saikia)

  Special Judge

                        Tinsukia 

Dictated & corrected by me.  

                Special Judge     

        Tinsukia
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A   P   P   E   N   D   I   X

PROSECUTION WITNESSES

1. PW1 - Smti Gita Dorjee

2. PW2  - Smti Sheetal Dorjee

3. PW3 -  Sri Prakash Dorjee

4. PW4 -  Smti Amrita Sharma

5. PW5 -  Smti Dipa Bhumij

6. PW6 - Smti Purnima Dorjee

7. PW7 - Sri Ghan Kt. Gogoi, I.O.

PROSECUTION EXHIBITS

1.      Ext.1- Ejahar

2.      Ext. 2-  Seizure list

3.      Ext. 3-  Sketch map

4.      Ext. 4 - Medical report

5.      Ext. 5 - Medical  examination  report  of  the  
accused

6.      Ext. 6- Charge sheet

7.   M. Ext.1- Photocopy of the birth certificate

8.   M. Ext.2- Panty

DEFENCE WITNESS

None. 

Special Judge

             Tinsukia


