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IN THE COURT OF THE DISTRICT JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

District Judge, 

Tinsukia

Title Suit (M) Case No. 35 of 2016

Sri Bimal Debnath,

S /o- Sri Sudhir Debnath

R/o-  Makum Lohari Patti

P.O & P.S-  Makum

Dist. Tinsukia, Assam  .......................... Petitioner

-Versus -

 Smti Runa Debnath,

W/o-   Sri Bimal Debnath

D/o- Sri Sunil Nath,

R/o- Digboi Milan Nagar

P.O & P.S.- Digboi

District- Tinsukia, Assam...................   Respondent
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 Appearance: 

Munna Kr. Singh,

Advocate   ........................ For the Petitioner 

Juri Gogoi, 

Advocate        ..................... For the Respondent

Date of Argument:   06/09/2019

Date of Judgment:    26/09/2019

 J   U   D   G   M   E   N   T

CASE OF THE PETITIONER

1.  The petitioner Bimal Debnnath (herein after referred to

as  the  petitioner  only)  married  the  respondent  Smti  Runa

Debnath (herein after referred to as the respondent only) on

25/02/2013.  The  marriage  was  performed  according  to

religious rituals. They started their conjugal life in the house of

the petitioner. The petitioner has claimed that after one year of

marriage, the respondent and her family members started to

behave  abnormally,  which  caused  him  mental  harassment.

The petitioner has stated that his wife had made a habit to go

to the house of her parents without his concent and whenever,

the petitioner disapproved of her behaviour, she would rebuke

him with filthy language. 

2.  In  the mean time,  in  the year  2014,  the respondent

became  pregnant  and  on  24/10/2014,  she  gave  birth  to  a
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female baby.  The petitioner  has  claimed that  inspite  of  the

birth  of  the  baby girl,  the  old  behaviour  of  the  respondent

never ceased. 

3.   The petitioner has stated that at the time of filing this

suit,  his  wife  is  four  months  pregnant.  The  petitioner  has

stated that he regularly took his wife to a Doctor for medical

check up. 

4.   The  petitioner  has  stated  that  on  10/01/2016,  the

parents and brother of his wife had taken her away from his

house without his concent. The petitioner has stated that he

did not want to send his wife to the house of her parents, as

because she was pregnant and was under medical care. The

petitioner has claimed that for the habit of his wife, he even

shifted to a new house in the month of  October  2015.  The

petitioner has stated that on 17/01/2016, his wife had left his

house,  taking  with  her  the  gold  ornaments  and  other

materials. 

5.   The  petitioner  has  stated  that  on  18/01/2016,  the

respondent  filed  a  criminal  case  against  him  in  the  Police

Station, alleging that he had subjected her to cruelty. Narrating

the aforesaid facts, the petitioner has filed this case, claiming

that  his  wife  had  left  his  company  without  any  just  and

reasonable cause. 

CASE OF THE RESPONDENT

6.  By  filing  a  written  statement,  the  respondent  has

claimed that the petitioner and his mother used to beat her

and lock her in a room for long time without providing any

food. The respondent has claimed that the petitioner tried to

kill  her,  because  she  gave  birth  to  a  female  child.  The
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respondent  has  claimed  that  at  the  time  of  filing  written

statement, she was pregnant for the second time, but inspite

of  that,  the  petitioner  did  not  maintain  her  and  her  minor

daughter.  The  respondent  has  further  claimed  that  the

petitioner has filed this case to avoid providing maintenance to

her and her child. 

7.  The respondent has admitted that on 17/01/2016, she

had filed a criminal case against the petitioner at Makum P.S.

and this case has been registered u/s 498 (A) of the Indian

Penal Code. The respondent has denied that her husband had

regularly taken her to a Doctor for medical treatment. 

8.  The  respondent  has  stated  in  her  written  statement

that  on  17/01/2016,  she  had  gone  to  the  house  of  the

petitioner  to  bring  back  her  stridhan  properties,  but  the

petitioner  did  not  allow  her  to  enter  into  the  house  and

therefore,  she  had to  file  a  case  u/s  406  of  the  I.P.C.  in  a

criminal court at Margherita. 

9.  The respondent has also claimed that she has already

filed  a  case  u/s  125  Cr.P.C,  seeking  maintenance  from  the

petitioner.  

           I S S U E S

10.  On the basis of the pleadings of the parties, following

two issues have been framed by this court:- 

No.1. Whether  the  respondent  has  withdrawn  from  the

company  of  the  petitioner  without  any  just  and  reasonable

cause?

No.2. Whether the petitioner is entitled to a decree, as prayed

for?
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11. During  the  trial  of  the  case,  the  petitioner  examined

himself  as  a  witness.  The  respondent  did  not  adduce  any

evidence. 

Issue No. 1

12.  While  adducing  evidence,  the  petitioner  has  filed

documents, relating to the criminal case filed against him by

his wife, the respondent. In the case u/s 498 (A) of the I.P.C.,

the petitioner was acquitted. The copy of the judgment has

been filed along with his evidence. In his cross examination,

the  petitioner  has  admitted  that  in  the  case  under  the

provision of Domestic Violence Act, the Ld. trial court directed

him to pay a monthly maintenance of Rs. 3,000/-. He has also

admitted  that  the  court  has  also  directed  him  to  provide

separate accommodation to his wife. The petitioner has also

admitted that he is yet to arrange separate accommodation

for his wife, because his wife is still residing in the house of her

parents.  The  petitioner  has  stated  that  whenever  his  wife

would  come  to  his  house,  he  would  arrange  separate

accommodation for her. 

13.  In this case, the petitioner has stated in his evidence

that since his marriage with the respondent, the later was in

the habit of going to her parents house without his consent

and whenever, he had objected to that, he was abused by her.

The  petitioner  has  also  stated  in  his  evidence  that  on

17/01/2016, his wife had left his house, taking with her the

gold ornaments and other valuable articles. 

14.  In the criminal case u/s 498 (A) of the I.P.C., in which

the petitioner was finally acquitted, the respondent had stated

in her evidence that she had lost  faith in  her husband and
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therefore, under any circumstance, she would not live with her

husband. 

15.  In  Smt.  Saroj  Rani  vs  Sudarshan Kumar  Chadha

(1984 AIR 1562), the Hon,ble Supreme Court has held ---

The leading idea of Section 9 was to preserve the marriage.

From  the  definition  of  cohabitation  and  consortium,  it

appeared to the learned judge that sexual intercourse was one

of the elements that went to make up the marriage, but that

was not the summum bonum. The courts do not and can not

enforce  sexual  intercourse.  Sexual  relations  constituted  an

important element in the conception of marriage, but it was

also true that these did not constitute its whole content nor

could the remaining aspects of matrimonial consortium be said

to be wholly unsubstantial or of trivial character. The remedy

of restitution aimed at cohabitation and consortium and not

merely at sexual intercourse. The learned judge expressed the

view  that  the  restitution  decree  did  not  enforce  sexual

intercourse.  It  was  a  fallacy  to  hold  that  the  restitution  of

conjugal rights constituted "the starkest form of governmental

invasion" of "marital privacy".

16. In the book,  Bromley on Family Law.  BY NIGEL LOWE,

GILLIAN DOUGLAS the conjugal right between married couples

is considered as the right to 'consortium'. A note is taken of

the modern view by the author stating thus:--

"Wife is no longer the weaker partner but both spouses are

joint co-equal heads of the family. It seems to be clear that at

the present day a husband has a right to the consortium of his

wife, and the wife to the consortium of her husband, and these

rights  must  now  be  regarded  as  exactly  reciprocal.

Consortium, then, connotes as far as possible the sharing of a

https://indiankanoon.org/doc/322349/
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common home and a common domestic life. The incidents of

consortium are capable of considerable variation and clearly

will  depend  upon  such  factors  as  the  age,  health,  social

position and financial circumstances of the spouses. It is the

duty  of  the  spouses  to  live  together  as  far  as  their

circumstances will  permit.......  The modern view, however, is

that this,  like other domestic matter of common concern, is

something in which the wife too has a right to be heard and

which  the  spouses  are  bound  to  settle  by  agreement.....

Moreover, whatever arrangements the husband proposes must

be reasonable  from the wife's  point  of  view;  he cannot,  for

example, insist upon her living with his mother when the two

women obviously will . not be able to share the same house."

17. In  a  Madhya  Pradesh  High  Court  judgment  in  Smt.

Vibha  Shrivastava  vs  Dinesh  Kumar  Shrivastava  (AIR

1991  MP  346) in  paragraph  18,  the  learned  Judge  has

considered  the  concept  of  an  orthodox  Hindu  wife  and  a

modern Hindu wife. The relevant portion of the said paragraph,

reads thus:

...The orthodox concept of Hindu wife is to recognize her as a

marriage partner having only a domestic role in the house of

the husband. This orthodox concept has lost its relevance in

modern  Hindu  society  where  with  advanced  education  of

women, a Hindu wife is also capable of seeking employment

and having a professional career of her own. The concept of

'cruelty' in the matrimonial law is not fixed or rigid and the Act

has purposely not  defined the word 'cruelty'  the concept  of

cruelty may vary from couples to couples depending upon the

peculiar circumstances, intellectual level, financial and social

status. In modern Hindu society it would be unjust to the fair

sex to look at the Hindu wife only as a marriage partner with a
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role confined to four walls of her husband's home. She cannot

be forced to compromise herself  to a secondary role in  the

husband's house nor can she be expected to subject herself to

the unreasonable dictates of her husband. Any other attitude

towards modern Hindu women is bound to belittle her status in

Hindu Society and would deter full growth of her personality in

and outside the house.

18.  Coming back to the case in hand, the pleadings of the

plaint as well  as the evidence of the petitioner clearly show

that the petitioner disliked his wife going to the house of her

father. It is also an admitted fact in the instant case that the

wife of the petitioner had filed cases against him under the

provision  of  Domestic  Violence  Act  as  well  as  under  the

provision of Indian Penal Code. In the case u/s 498 (A) of the

I.P.C., the petitioner was acquitted by the trial court, but in the

case  under  the  provision  of  Domestic  Violence  Act,  the

petitioner was directed to pay a monthly maintenance to the

respondent. A civil court would never get carried away by an

order of a criminal court. A civil court has its own view point.

Therefore, at this stage I have no hesitation to hold that the

acquittal in the criminal case would not have any effect in the

merit of the case of the petitioner. 

19. I have already stated herein before that the petitioner

has claimed that he disliked his wife for going to her father's

house. I have no hesitation to hold that this act on the part of

the  petitioner  is  an  act  of  cruelty.  Therefore,  under  the

aforesaid premised reason,  I  hereby hold that the petitioner

has failed to prove that his wife, the respondent has left his

company without any just and reasonable cause. Accordingly,

this issues is answered in negative. 
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Issue No.2

20.   In the light of the decision arrived at in Issue No.1, the

petitioner is not entitled to a decree as prayed for. This issue is

decided in negative.   

 O R D E R

21.  That  being the  position,  the suit  of  the petitioner  is

dismissed. Considering the nature of the case, the parties are

directed to bear their own costs. 

    Given under my hand and seal of this Court on this

26th day of September, 2019.

          (P.J. Saikia)

          District Judge

                    Tinsukia 

Dictated & corrected by me.  

             District Judge       

      Tinsukia


