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IN THE COURT OF THE DISTRICT JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

District Judge, 

Tinsukia

Title Appeal Case No. 05 of 2011

Sri Ashok Kumar Verma,

S/o- Sri Sarda Nanda Verma

R/o-  Bajaltoli Gaon

P.O-  Hijuguri

P.S & Dist. Tinsukia, Assam  .......................... Appellant

-Versus -

1. Sri Hridayananda Verma, 

S/o-   Lt. Chandradeo Verma

R/o- New Court Road

P.O-  Hijuguri

P.S &  District- Tinsukia, Assam,

2. Sri Sarda Nanda Verma

S/o- Lt. Budhan Verma 
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R/o- Bajaltoli Gaon

P.O- Hijuguri

P.S & Dist.- Tinsukia (Assam)

Presently residing at

Bujurg Basti

P.O.- Pitha patti Issar

Dist.- Balia, U.P.               ..................   Respondents

3. Sri Rajesh Verma and

4. Sri Rakesh Verma,

Both are sons of

Sri Sardananda Verma

Residing at Bujurg Basti,

P.O.- Pitha patti Issar

Dist.- Balia, U.P. ............ Proforma Respondents

 Appearance: 

Smti. Urmila Verma,

Advocate       ........................ For the Appellant

B. Prasad & Mridusmita Borah,

Advocate        ..................... For the Respondents

Date of Argument:   24/07/2019 

Date of Judgment:   13/09/2019
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 J   U   D   G   M   E   N   T

1.     This is an appeal against the judgment dated 16/07/2011,

passed by the Ld. Civil Judge, Tinsukia in Title Suit No. 61 of

2005. By the impugned judgment, the trial court dismissed the

suit of the appellant. 

CASE OF THE APPELLANT

2.  The appellant Ashok Kr. Verma (hereinafter referred to

as the appellant only), Rajesh Verma and Rakesh Verma are

sons of Sardananda Verma. They are governed by Mitakshara

school of  Hindu law. The appellant claimed that according to

their customs, their properties used to stand in the name of

their  Karta,  i.e  the  eldest  male  member  of  the  family.  The

appellant has stated that a plot of land measuring 3 Bighas 4

Kathas ( suit land)  covered by part of Dag no. 396 and 399

under P.P. No. 84 and 86 at Bajaltoli gaon, Mouza- Rongagora,

District-  Tinsukia is the ancestral property belonging to him,

his father Sardanand Verma and his two other brothers named

herein before. The appellant has stated that the aforesaid land

originally  stood  in  the  name of  Budhan  Koiri,  who  was  the

father of Sardanand Verma and at one point of time, Budhan

Koiri was the Karta of the family. After the demise of Budhan

Koiri, the land was mutated in the name of Sardanand Verma,

the eldest male member of the Hindu undivided joint family

and accordingly, Sardanand Verma became the Karta of the

family.   The appellant states that since the days of  Budhan

Koiri, he has been in possession of the suit land, as his other

family members used to reside in the District of Balia, Uttar

Pradesh.  The appellant has stated that his residential house is

situated on a part of the suit land and he has been using the

remaining  part  of  the  land  for  cultivation  of  crops.   The
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appellant  has stated that in the month of  September 2005,

Hridayananda Verma and some other persons came to the suit

land and asked him to vacate the land. At that point of time

only, the appellant came to know that his father Sardanand

Verma had appointed Hridayanand Verma as his attorney and

by  that  power  of  attorney,  Hridayanand  Verma  was

empowered  to  dispose  of  the  land  after  evicting  him.  The

appellant did not  vacate the land, but he was threatened by

Hridayananda Verma that he must  give up the suit land within

next 15 days. 

3.   The appellant has stated that he along with his father

Sardanand Verma and his two brothers namely Rajesh Verma

and Rakesh Verma are coparceners of Joint Hindu Undivided

family and every member of the Joint Hindu Undivided family

have  equal  right,  title  and  interest  over  the  suit  land  and

therefore, his father Sarbanand Verma did not have the right

to evict the appellant or to alienate the suit property without

the consent and authority of other coparceners. The appellant

has  stated that  without  a  decree of  a  competent  court,  he

cannot be evicted from the suit land. 

4.  Narrating  the  aforesaid  facts,  the  appellant  filed  the

suit, praying for declaration that his father Sardanand Verma

and Hridayananda Verma did not have the right to evict him

from the suit land without his authority and the consent of his

brothers Rajesh Verma and Rakesh Verma. 

CASE OF THE RESPONDENT- Hridayanand Verma

5. The respondent Hridayanand Verma contested the case

of  the  appellant  on  behalf  of  Sardanand  Verma  by  filing  a

written  statement.  The  respondent  has  stated  that  the

appellant made false statements in his plaint by claiming that
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since the days of Budhan Koiri, he has been in occupation of

the suit land. According to the respondent, after Budhan Koiri,

his  three  daughters  and  one  son  namely  Sulagani  Devi,

Phoolpoti Devi, Lagani Devi and Sardananda Verma had been

jointly  in  possession  of  the  suit  land.  According  to  the

respondent,  all  the four  legal  heirs  of  Lt.  Budhan Koiri,  had

1/4th  share in the suit land. 

6.  The respondent  has   further  stated that  Sardananda

Verma has his wife, three sons and five daughters and in this

way, the family of Sardananda Verma consists of ten members.

The respondent claimed that the present appellant, being one

of the sons of Sardanand Verma, is entitled to 1/10th  share

from the aforesaid 1/4th  share of the suit land, that was once

owned by Budhan Koiri. The respondent has specifically stated

that the appellant's share in the suit land is 9.5 Lessas only

and the market value of the said parcel of the land would be

worth Rs. 12,500/- only.  The respondent has stated that by

using the entire land for his personal use, the appellant had

already earned more money than the value of his share in the

land. 

7.   The respondent  has stated that  on 11/11/2005,  the

appellant  had   illegally  removed  150  numbers  of  bamboos

from the suit land and sold the same in the market.  

     I S S U E S

8.  On the basis of the pleadings of the parties, the Ld trial

court framed the following five issues:-

No.1. Is there any cause of action for the suit?

No.2. Is the suit properly valued and stamped?
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No.3. Is the suit maintainable in its present form and manner?

No.4. Is the plaintiff entitled to get a negative declaration that

the defendants have no right to evict the plaintiff forcibly? 

No.5. To what relief/or reliefs the plaintiff is entitled to? 

9. During  the  trial  of  the  case,  the  appellant  examined

himself  only as the witness. The respondent did not adduce

any evidence. On the basis of the evidence on record, the Ld.

trial  court  passed  the  impugned  judgment  and  thereby

dismissed the suit of the appellant and hence this appeal. 

POINT FOR DETERMINATION

10.  The only point for determination in this appeal is as to

whether  the  Ld.  trial  court  had  erred  while  passing  the

impugned judgment? 

DECISION AND REASONS THEREOF

11.  I shall take up the Issue No. 4 first for discussion and

decision.  

Issue No. 4

12.  In the instant case, it is an admitted fact that the suit

land  was  once  owned  by  Budhan  Koiri.  In  his  cross

examination,  the  appellant  has  stated  that  his  father

Sardananda  Verma  had  sold  the  suit  land  to  Hridayananda

Verma in the year 2005. The appellant also admitted that his

father has three sisters. The appellant further admitted that on

27/09/2005, he came to know that his father sold the land to

Hridayananda Verma. 
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13.  There is no denial that Sardananda Verma is the only

son of Budhan Koiri. There is also no denial that Sardananda

Verma is the Karta of the family. Now, the question arises as to

whether the Karta has the power to alienate the joint family

property. 

14.  The ld. trial court had relied upon the decision of the

Hon'ble Supreme Court that was delivered in Subudh Kumar

and Another Vs. Bhagawant Namdeo Rao Mehatra and

Ors reported in 2007 (10) SCC 571. Here the Hon'ble Supreme

Court has held that ----- 

"It is true that a coparcener takes by birth an interest in

the  ancestral  property,  but  he  is  not  entitled  to  separate

possession  of  the  coparcenary  estate.  His  rights  are  not

independent of the control  of  the karta.  It  would be for the

karta to consider the actual pressure on the joint family estate.

It would be for him to foresee the danger to be averted. And it

would be for him to examine as to how best the joint family

estate  could  be  beneficially  put  into  use  to  subserve  the

interests of the family. A coparcener cannot interfere in these

acts  of  management.  Apart  from  that,  a  father-karta  in

addition  to  the  aforesaid  powers  of  alienation  has  also  the

special  power  to  sell  or  mortgage  ancestral  property  to

discharge  his  antecedent  debt  which  is  not  tainted  with

immorality. If there is no such need or benefit, the purchaser

takes risk and the right and interest of coparcener will remain

unimpaired in the alienated property. No doubt the law confers

a right on the coparcener to challenge the alienation made by

karta, but that right is not inclusive of the right to obstruct

alienation.  Nor  the  right  to  obstruct  alienation  could  be

considered  as  incidental  to  the  right  to  challenge  the

alienation.  These are two distinct rights.  One is the right to
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claim a share in the joint family estate free from unnecessary

and unwanted encumbrance. The other is a right to interfere

with the act  of  management of  the joint  family  affairs.  The

coparcener cannot claim the latter right and indeed, he is not

entitled for it. Therefore, he cannot move the court to grant

relief  by injunction restraining the karta from alienating the

coparcenary property."

15.  The  Ld.  counsel  Mr.  B.  Prasad,  appearing  for  the

respondent  has  relied  upon  another  recent  decision  of  the

Hon'ble Supreme Court that was rendered in Arshnoor Singh

vs. Harpal Kour and Ors.  This judgment was delivered by

the  Hon'ble Supreme Court on 1st July, 2019 while disposing

of the  Civil Appeal No. 5124/2019. In this case the Supreme

Court held that ---- It is settled law that the power of a Karta to

sell coparcenary property is subject to certain restrictions viz.

the sale should be for legal necessity or for the benefit of the

estate and  the onus for establishing the existence of  legal

necessity is on the alienee.

16.  Coming back to the case in hand  there is no doubt that

a  coparcener  takes  by  birth  an  interest  in  the  ancestral

property  and here the appellant has not denied  that his share

in the suit land is 9.5 Lessas only.

17. The Supreme Court in Bhagwan Dayal v. Mst. Reoti

Devi, (AIR 1962 SC 287) it is held----

In  a  Hindu  family,  the  karta  or  manager  occupies  a

unique position  It  is  not  as  if  anybody could  become

manager of a joint Hindu family. "As a general rule, the

father of a family, if alive, and in his absence the senior

member of the family, is alone entitled to manage the

joint family property." The manager occupies a position

https://indiankanoon.org/doc/1983017/
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superior to other members. He has greater rights and

duties.  He  must  look  after  the  family  interests.  He is

entitled to possession of  the entire  joint  estate  He is

also entitled to manage the family properties. In other

words,  the actual  possession and management of  the

joint family property must vest in him. He may consult

the members of the family and if necessary take their

consent to his action but he is not answerable to every

one of them.

18.  In Sushil Kumar & Anr vs Ram Prakash & Ors( AIR

1988  SC 576 )it is held ---

"If  it is held that such a suit would be competent the

result would be that each time the manager or the karta wants

to sell  property, the coparcener would file a suit which may

take number of years for its disposal. The legal necessity or

the purpose of the proposed sale which may be of pressing

and urgent nature, would in most cases be frustrated by the

time  the  suit  is  disposed  of.  Legally  speaking  unless  the

alienation  in  fact  is  completed  there  would  be  no  cause  of

action for any coparcener to maintain a suit because the right

is only to challenge the alienation made and there is no right

recognised in law to maintain a suit to prevent the proposed

sale.  The  principle  that  an  injunction  can  be  granted  for

preventing waste by a manager or karta obviously would not

be applicable to such a suit because the proposed alienation

for an alleged need or the benefit of the estate cannot be said

to be an act of waste by any stretch of reasoning.  We are,

therefore,  of  the considered view that  a coparcener has no

right to maintain a suit  for  permanent injunction restraining

the  manager  or  the  karta  from  alienating  the  coparcenary
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property and his right is only to challenge the same and to

recover the property after it has come into being."

19.  In the case in hand, the appellant, a coparcener, has

not denied  that his share in the suit land is 9.5 Lessas only.

The  appellant  did  not  adduce  any  evidence  to  prove  that

Sardanand Verma had sold the suit land to Hridayanand Verma

in  the  year  2005.  Law  states  that   until  the  alienation  is

completed  there  would  be  no  cause  of  action  for  any

coparcener  to  maintain  a  suit  because  his  right  is  only  to

challenge the alienation made and there is no right recognised

in  law to  maintain  a  suit  to  prevent  the  proposed sale.   A

coparcener has no right to get an injunction against the Karta.

However, he has always a remedy to challenge the alienation

of the coparcenary property and set aside the same on the

ground that the same was not for any legal necessity or was

not an act of good management. In  Sunil Kumar, (supra)it was

held  that  a  coparcener  takes  by  birth  an  interest  in  the

ancestral  property,  but  he  is  not  entitled  to  separate

possession of the coparcener estate. The law confers no right

on the coparcener to challenge the alienation of joint property,

but he has the right to claim a share in the joint family estate

free  from  unnecessary  and  unwanted  encumbrance.  A

coparcener  has  no  right  to  interfere  with  the  act  of

management of the joint family affairs. Therefore, he cannot

move the Court  to  grant  relief  by injunction  restraining the

karta from alienating the coparcenary property

20.  The appellant claims his right over the entire suit land,

which is  a HUF property.  In  a HUF property,  the coparcener

cannot claim a distinct share of his choice, but he is entitled to

seek a share in the said property. If the father is the karta of

the HUF, then he has some additional powers in comparison to
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an ordinary Karta. The coparcener does not have legal power

to challenge alienation of joint family property by the Karta.

Therefore, I have reasons to hold that the Ld. trial court has

rightly held that the appellant is not entitled to a declaration to

the effect that his father Sardanand Verma did not have right

to evict him forcibly. I agree with the decision of the Ld. trial

court and answer this issue in negative. 

Issue No. 2

21.  Valuation of a suit and payment of court fee is a matter

between the court and the plaintiff. By payment of lesser court

fee the defendant or the respondent is never prejudiced.  This

is the settled position of law.  The law has been settled by the

Hon’ble  Gauhati  High  Court  in  Padmini  Mahanta  VS

Narayan Choudhury and others  reported in 2002 (1) GLT

178.  Accordingly,  this  issue  is  answered  in  favour  of  the

respondent. 

Issue Nos. 1 & 3

22.  In  the  light  of  the  decision  arrived  at  Issue  No.4,  I

hereby hold that there is no cause of action for the suit; nor

the suit is maintainable in the present form. Accordingly, this

issue is answered in negative. 

 Issue No. 5

23.    In the light of the decisions arrived at in the foregoing

issues, I hereby hold that the appellant is not entitled to any

relief as prayed for.   
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     O R D E R

24.  That  being  the  position,  the  appeal  is  found  to  be

devoid of any merit and is accordingly dismissed. Send down a

copy of this judgment along with the LCR.

    Given under my hand and seal of this Court on this

13th day of September, 2019.

          (P.J. Saikia)

          District Judge

                    Tinsukia 

Dictated & corrected by me.  

             District Judge       

      Tinsukia


