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BEFORE THE ADDL. MEMBER-1, MOTOR ACCIDENT CLAIMS 

TRIBUNAL, MARGHERITA :::::::::ASSAM 

 
 

District : Tinsukia. 

Present : Smti S.G. Bora 

Addl.  Member-1, 

Motor Accident Claims Tribunal, 

Margherita.     

 

            M.A.C.T Case No. 92 of 2013 

  

1.SMTI SUTOPA ROY KAR 

W/o Late Hiren Roy 
 

 2.MISS PUJA ROY 
 D/o Late Hiren Roy. 
 Aged about 10 years, 
 Both resident of Old Colony, Margherita, 
 P.O. & P.S. Margherita, 
 District – Tinsukia, Assam …………………………  Claimants 
 (To be represented by claimant No.1) 
 
 

                                                   
               -Versus-  
 

1.NATIONAL INSURANCE COMPANY LIMITED 
C/o Branch Manager, 
National Insurance Co. Ltd. 
A.T. Road, Segunari, Margherita 
District – Tinsukia, Assam 
(Insurer of the Vehicle no.AS-01-ND-6333 under Policy 
No.200401/31/12/6100000852 valid upto 24.6.2013) 
………………………………………………………..   Opp. Party No.1 

 
2. SRI RAM NARESH GUPTA 
S/o Late Sukheo Gupta 
R/o Nolwa Engineering, Lakhra Chariali, 
P.O. & P.S. Beltola, Dist. Kamrup, Guwahati-9 
(Owner of the Vehicle No.AS-01/L-4505 … Opp.Party No.2 
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3. SRI SUNIL SHARMA 
S/o Sri Rambabu Sharma 
R/o Nolwa Engineering, Lakhra Chariali, 
P.O. & P.S. Beltola, Dist. Kamrup, Guwahati-9 
(Driver of the Vehicle bearing Registration No.AS-01/L-4505 
(Truck) valid upto 31.3.2013 and holder of Driving Licence 
No.59707/MKG/Prof ……………………………….. Opp.Party No.3 
 
4.REGIONAL MANAGER 
NEW INDIA ASSURANCE COMPANY LTD. 
Being the Insurer of the vehicle No. AS-01/L-4505 (Truck) 
under Policy No.53070631120100004207 valid upto 
21.11.2013 ………………………………………….. Opp. Party No.4 
 
 

Appearance:- 
 

             Sri S.K. Dutta, Advocate 
             Sri G. Debnath, Advocate……………...... For the Claimants 
  
 Sri D. Mishra, 
 Advocate ………………………………….. For the Opposite No.1 
 
 Sri B. Mishra 
 Advocate ………………………………….. For the Opposite No.4 
 
                
 Dates of Argument   :  12.09.2019 

  

Date of Judgment   :  30.09.2019 

 

 

            J  U D G M  E  N  T 

 

1.        This  is  an  application  U/s. 166 of the Motor Vehicle Act, 

1988 filed by the claimants,  namely, (1) Smti Sutopa Roy Kar and 

(2) Miss Puja Roy, the minor daughter of the claimant No.1 

,claiming compensation on  account  of the death of their husband 

and father (Late Hiren Roy) in a motor accident.29.11.2015, at 

about 2:30 p.m.  

 

2.       The brief facts of the case is that on 3.2.2013, at about 12:00 



 3 

  

mid-night while Late Hiren Roy, husband of the claimant no.1 was 

returning home at Old Colony, Margherita from his friend‟s house 

near Rontix Hospital, Margherita after dinner by driving his wife‟s 

car bearing regd. No.AR-01-D-6333 (Santro) along the National 

Highway No.38, a vehicle coming from the opposite direction 

crossed him in a high speed and his car suddenly dashed on the 

backside of a standing truck bearing registration no.AS-01/L-4505 

wrongly parked on the road in front of Adarsha Vidya Mandir 

School.  As a result of the  accident, the front side of the car got 

damaged and the driver/victim Hiren Roy died on the spot. At the 

time of the accident, both the vehicles, i.e., Santro and the truck 

had valid registration and were insured. The driving license was also 

valid at the time of the accident. The victim was 35 years old. After 

the accident a case was registered vide Margherita P.S. Case 

no.27/13 u/s 279/304(A)/427 of IPC. At the time of the accident, 

victim Hiren Roy was serving as a mechanic at M.M. Hyundai, R.K. 

Mission, Itanagar, Arunachal Pradesh and his monthly salary was 

Rs.16,000/- per month. The deceased at the time of the accident 

left behind his wife, i.e., the claimant no.1 and a minor daughter, 

i.e., the claimant no.2, who is represented by her mother (claimant 

no.1).  They were dependent upon him. There is no other income 

source. 

3.        From perusal of the record, I find that vide order dated 

21.3.2014 this court granted Rs.25,000/- only each to the claimants 

by the insurance company of both Santro car and truck as no fault 

liability. Therefore, the claimants claimed compensation of 

Rs.32,60,000/- only. 

4.       The OP.1, i.e., National insurance Company Limited filed  its 

written statement and stated that there was no negligence on the 

part of Santro car bearing registration no.AR-01-D-6333, insured 

with the OP.1, hence the OP.1 is not liable to pay any compensation. 
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Claimant no.1 Smti Sutopa Roy is the owner/insurer of the Santro 

car bearing registration no.AR-01-D-6333 and she is  not a third 

party in respect of her own vehicle. Hence, she has no right to claim 

compensation from her own insurer, i.e., OP.1. The deceased was 

the husband of the owner of the Santro car and was driving the said 

vehicle and is not a third party, as such, the claim petition is not 

maintainable against the OP.1. The OP.1 denied that the deceased 

was a mechanic employed under M.M. Hyundai, Workshop, R.K. 

Mission, Itanagar, Arunachal Pradesh and earned Rs.16,000/- per 

month. The computation of compensation amount are highly 

excessive, exorbitant and without any basis. The alleged accident 

occurred due to negligent parking of the truck baring registration 

No.AS-01/L-4505.  

5.       OP-4, the New India Insurance Co. Ltd. filed written statement 

stating that the claim is false, frivolous and speculative and the 

claimant side has filed the claim petition for illegal gain. Hence, the 

claimants are not entitled to get any reliefs. The claim amount is 

excessive and exorbitant. The claim petition reveals that he 

deceased himself lost control over his vehicle (Santro car) and 

dashed on the backside of the truck, which was standing on the left 

side of the road, as a result of which, the accident took place.  

6.        OP-4, the New India Assurance Co. Ltd. filed additional written 

statement on 5.1.2015 stating that in the criminal case which has 

been filed after the accident u/s 379/304-A/427 of IPC, a final 

report was filed by the I.O. after investigation and the same was 

accepted by the learned S.D.J.M., Margherita on 3.5.2013. Hence, 

the OP-4 stated that the vehicle bearing No.AS-01/L-4505 (Truck) 

was not responsible for the alleged accident. As such, OP-4 is not 

liable to pay any compensation to the claimants. 

7.                On the pleadings, the following issues were framed:  

  
(i) Whether the deceased Hiren roy died in a road 
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accident occurred on 3.2.2013 at 12:05 a.m. on 

National High Way 38 in front of Adarsha Vidya 

Mandir School, P.S. Margherita, Dist. Tinsukia, Assam 

due to rash and negligent driving of a vehicle bearing 

Registration no.AR-01-D-6333 (Santro) AS-01/L-4505 

(Truck)? 

 

(ii) Whether the claimant  is entitled to get 

compensation? If so, to what extent and from whom?  

   

8.          4 CWs were examined by the claimant in support of their 

case. 

9.          CW1, Smti Sutopa Roy Kar, i.e., the wife of the deceased and 

claimant No.1 of this case reiterated the same fact regarding the 

accident, as stated in her claim petition. She also stated that at the 

time of the accident, her husband had a valid driving licence issued 

by the D.T.O., Changlang, Arunachal Pradesh. The registration of 

the vehicle (Santro car) was done by the D.T.O., Papum Pare, 

Naharlagun, Itanagar and the car was insured with OP-1, i.e., 

National insurance Co. Ltd. The date of birth of her husband was 

relied on his driving licence. The driver of the truck Sunil Sharma 

parked the truck negligently on the national highway and the truck 

was insured with the OP-4, the New India Assurance Co. Ltd. She 

submitted the income certificate of her husband issued by the 

Manager of M/s M.M. Hyundai, Itanagar, Arunachal Pradesh. She 

admitted that she received Rs.50,000/- as no fault liability in the 

death of her husband. In her cross by OP-1, she admitted that she 

is the original owner of the Santro car involved in the accident. As 

such, she is not a third party. In the criminal case filed by her, a 

final report was submitted by the I.O. to the learned S.D.J.M., 

Margherita. The case was registered against unknown driver of. She 
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stated that there was no fault on the part of her husband at the 

time of the incident. In her cross by OP-2 she admitted that the 

Santro car, which was driven by the husband was dashed by 

another car, as a result of which, her husband loss control and 

dashed against the standing truck on the road side. 

10.      CW2 Sri Bappa Mandal stated in his evidence on 3.2.2013 at 

about 11:30 p.m., while he was returning to his house at old colony, 

Margherita in his bi-cycle, near Rontix hospital, a Tata Mobile vehicle 

went past him at a very high speed from the opposite direction 

towards Borgolai. Then, he suddenly heard a big crashing sound a 

few yards ahead and found that a car going towards Margherita hit 

the backside of a parking truck in front of the Adarsha Vidya Mandir 

School. The car got totally snatched in the front. He found Hiren 

Roy in the front seat of the car, who was seriously injured. 

Immediately he rushed to his house and informed the accident. The 

truck was parked wrongfully on the national highway covering a 

good portion of the asphalt part of the road facing towards 

Margherita. Had the truck been not parked, the accident would not 

have occurred? 

11.        In his cross by OP1, he admitted that he could not recognize 

the Tata Mobile vehicle, as it was moving very fast. The Tata mobile 

vehicle was not involved in the said accident. In his cross by OP4, 

he admitted that Hiren Roy was his neighbor. 

12.        CW3, Sri Tapash Sen stated that he was the friend of late Hiren 

Roy. On the day of the accident, he went for some marketing at 

Tinsukia by his wife‟s car, bearing registration no.AR-01-D-6333. On 

his request Late Hiren Roy had his dinner at his house and went 

home by the said Santro car at about 12:00 mid-night. He 

accompanied with him up to the car parked in front of Rontix 

Hospital. Late Hiren Roy drive his car towards Margherita and CW3 

proceeded towards his house. When he found a vehicle which was 
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going towards Borgolai in a high speed, immediately thereafter he 

heard a big sound. He immediately went to the accident spot and 

saw a man rushing in a bi-cycle towards Margherita from the 

accident spot. The car hit the backside of a parking truck bearing 

registration No.AS-01/L-4505 and he found his friend Hiren Roy 

ramped inside the damaged vehicle. He died on the spot. The truck 

was badly parked on the road covering a good part of the asphalt 

portion of the road. In his cross by OP1, he admitted that he does 

not the registration number of the vehicle which crossed him in a 

very high speed. 

13.        CW4, Sri Parag Roy Kar stated in his evidence on affidavit that 

he is the brother of the claimant no.1. On the day of the accident, 

at about 12:30 a.m., one of his neighbours, Bappa Mandal informed 

him about the accident of Hiren Roy in front of the Adarsha Vidya 

Mandir School by hitting the backside of a wrongfully parked truck. 

He immediately rushed to the spot and found Late Hiren Roy 

ramped against the damaged parts of the vehicle and was found 

dead on the spot. He lodged a complaint in the police on the 

impression that the car was covering a good part of the road. 

14.        In his cross by OP1, he admitted that the ejahar which he 

lodged had ended in final report. He also admitted that there was 

no fault on the part of the Santro car of the deceased. In his cross 

by OP4, he denied that as the truck bearing registration no.AS-01/L-

4505 was not involved in the accident, as such, he did not file any 

objection against the final report submitted by the I.O. in GR Case 

no.88/13. 

 

15.       Heard the learned counsel for both the parties and perused the 

record carefully.  

 
16.         ISSUE NO.1: Whether the deceased Hiren Roy died in a road 

accident occurred on 3.2.2013 at 12:05 a.m. on National High Way 
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38 in front of Adarsha Vidya Mandir School, P.S. Margherita, Dist. 

Tinsukia, Assam due to rash and negligent driving of a vehicle 

bearing Registration no.AR-01-D-6333 (Santro) AS-01/L-4505 

(Truck)? 

 

17.      On perusal of the evidences of all the CWs, I find that all the 

CWs consistently stated that on 3.2.2013, at about 12:00 mid-night, 

victim Hiren Roy was returning to his house after having dinner 

from the house of his friend Tapash Sen (CW3) near Rontix Hospital 

by driing the car of his wife Smti Sutopa Roy Kar (CW1) bearing 

registration no.AS-01-D-6333 towards Margherita, a vehicle coming 

from the opposite direction crossed him and his car hit the backside 

on a standing truck bearing registration no.AS-01/L-4505 which was 

wrongfully parked on the road in a negligent covering a good part 

of the asphalt of the road. All the CWs also stated that had the 

truck been not parked on the road at night, the accident would not 

have occurred. The deceased died on the spot. At that time, CW2, 

who was coming to his house by his bi-cycle, saw a Tata Mobile 

vehicle going at a high speed towards Borgolai. Then he heard a big 

crashing sound a few yards ahead and found that the car of Hiren 

Roy, who was his neighbor, hit the backside of a parked truck in 

front of Adarsha Vidya Mandir School. He immediately informed the 

matter to the family members of deceased Hiren Roy. Though he 

admitted that he does not remember the registration number of the 

truck or the Santro vehicle, but he recognizes the deceased Hiren 

Roy and the place of occurrence is also confirmed by him. 

18.      CW3 also confirmed that after having dinner at his house he left 

the deceased Hiren Roy on the car registered in the name of his 

wife. On the day of the accident and while he just turned towards 

his home, he saw a vehicle passing by him in a high speed going 

towards Borgolai, immediately thereafter he heard a big sound and 
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on going to the spot he found Hiren Roy‟s car which was dashed on 

the backside of the parked truck bearing registration no.AS-

01/L/4505 and the deceased Hiren Roy died on the spot. On the 

other hand CW4, who is the brother of the claimant No.1, stated 

that he was informed by CW2 Bappa Mandal about the accident of 

his brother-in-law Late Hiren Roy in front of Adarsha Vidya Mandir 

School by hitting backside of a wrongfully parked truck. He 

immediately went to the place of occurrence and found deceased 

Hiren Roy die on the spot. He stated that there was no fault on the 

part of the Santro car. He lodged the ejahar. 

19.     CW4, Sri Parag Roy Kar in his evidence also made it clear that 

immediately after the accident he lodged a complaint in the police 

on the impression that the car was hit by the passing by vehicle and 

losing control it hit the truck, But, later on, he came to know from 

Bappa Mandal (CW2) and Tapash Sen (CW3) that the accident took 

place not for hitting by the passing vehicle but for wrongfully parked 

truck covering a good part of the road. The FIR  and other 

documents of GR Case no.88/13 are in the records where the I.O. 

filed final Report, as the driver of the of the passing by vehicle could 

not be traced out. The MVI Report of the Santro vehicle AR-01-D-

6333 is also in the GR Case, which shows that the Santro vehicle 

got completely damaged in the accident. 

20.      The reason for the filing the ejahar against the unknown driver 

is explained by CW4. From all the above evidences and 

circumstances, I find that deceased Hiren Roy died in a road 

accident on 3.2.2013 at about 12:05 a.m. on the National High Way 

38 in front of Adarsha Vidya Mandir School due to wrongly parked 

truck covering a good portion of the asphalt part of the road, i.e., 

National High Way 38. But it is also duty of every person plying on 

the road to be conscious and careful while driving on the national 

Highway at night. The plea that a vehicle passed by in a high speed 
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due to which a driver of another vehicle loosing control of his own 

vehicle and dashing into a parked truck shows the negligence on his 

part also. Therefore, I find that there is a contributory negligence 

on the part of the Santro vehicle also, which was driven by Late 

Hiren Roy. The truck bearing registration no.AS-01/L-4505 was also 

parked in a negligent manner on the national high way, which is 

proved by the evidences, adduced by the claimants above.       

 
21.      ISSUE NO.2: Whether the claimant is entitled to 

compensation? If so, to what extent and from whom?  

 

22.      It is an admitted fact that the deceased was driving the Santro 

care bearing registration no.AR-01-D-6333 belonging to his wife and 

hence, he stepped into the shows of the owner. 

 
23.       In the case of Ningamma –Vs- United India Insurance co. 

reported in (2009) 13 SC 710, the Hon‟ble Supreme Court held that 

“…………... In the case of oriental Insurance Co. Ltd. – Vs- Rajani 

Devi and Ors, (2008) 5 SCC 736, wherein …………….. It has been 

categorically held that in a case where third party is involved, the 

liability of the insurance company would be unlimited. It was also 

held in the said decision that where, however, compensation is 

claimed for the death of the owner or another passengers of the 

vehicle, the contract of insurance being governed by the contract 

qua contract, the claim of the claimant against the insurance 

company would depend upon thereof …………. In the present case, 

the deceased was not the owner of the motor bike in-question. He 

borrowed the said motor bike from its registered owner. The 

deceased can not be held to be a employee of the owner of the 

motor bike, although he was authorized to drive the said vehicle by 

its owner and therefore, he would step into the shoes of the owner 

of the motor cycle.”  
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24.      In this case also, the husband was driving the vehicle of his 

wife, hence is a borrower as per the decision of the Hon‟ble 

supreme Court in the case as discussed above and he is is also not 

an employee of the owner and accordingly, he stepped into the 

shoes of the owner. There are catena of judgments where the 

Hon‟ble Supreme Court held that where the claim petition is u/s 166 

or 167(A) of M.V. Act, the owner is entitled to compensation as per 

the terms of the insurance policy. But, in the Ningamma case, there 

was no other vehicle involved in the accident, whereas in the 

present case in hand, it is proved from the evidence of CWs, that 

the truck was parked on the national highway by covering a good 

portion of the road which shows that there is a contributory 

negligence on the part of the truck also. Hence, there must be „just 

compensation’ for the accident. Had the truck not been parked 

negligently on the national highway, the accident would not have 

occurred and the deceased would not have hit the parked truck. I 

find that there was a contributory negligence on the part of the 

deceased also. This claim petition is filed u/s 166 of M.V. Act. 

 
25.      In the case of Raj Rani & Ors. –Vs- Oriental Insurance Co, Ltd. & 

Ors., (Civil Appeal no.3317-3318 of 2009 (arising out of SLP © 

No.27792-27793/2008) which is also of the same fact, as in this 

present case, the hon‟ble Supreme Court has held that „It is not 

necessary in a proceeding under the MV Act to go by any rules of 

pleadings or evidences. Sec. 166 of the Act speaks about grant of 

„just compensation’. The court‟s duty being to award „just 

compensation’, it will try to arrive at the said finding irrespective 

fact as to whether any plea in that behalf was raised by the 

claimants or not. 

 
26.      As this case is filed u/s 166 of M.V. Act, and contributory 
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negligence is established, hence the claimant is entitled to “just 

compensation. The claimant has submitted Income Certificate 

(Ext.7) of the deceased with seal and pad of the  Manager of M/s 

M.M. Hyundai, Itanagar, Arunachal Pradesh, where he was working, 

which shows that the income of the deceased as Rs.16,000/- per 

month and the driving license (Ext.4) of the deceased that the date 

of birth of the deceased 3.4.1978, i.e. 34 years. 

 
27.      In the case of Sarala Verma –Vs- Delhi Transport Corporation, 

reported in (2009) 6 SCC 121, the Hon‟ble supreme Court held that 

“basically only three facts need to be established by the claimant for 

assessing compensation in the case of death; (a) the age of the 

deceased, (b) income of the deceased and 9c0 number of 

dependants. Th issues to be determined by the Tribunal to arrive at 

the loss of dependency are – (i) addition/deduction to be made for 

arriving at the income; (ii) the deduction to be made towards 

personal living expenses of the deceased and (iii) multiplier to be 

applied with reference of the age of the deceased.”   Hence, as per 

the decision of the Hon‟ble Supreme Court in the case  above stated 

and in the cases of Sarla Verma and Pranay Sethi , the claimant is 

entitled to compensation, as follows: 

 

 
 
Yearly income of the deceased 

(Rs.16000 X 12 X 16)               Rs. 30,72,000/- 

(+) 30% future income                     Rs. 12,28,800/- 

        Rs. 43,00,800/- 

(-) 1/3rd  personal expenditure             Rs. 14,33,600/- 

        Rs. 28,67,200/-  

Loss of consortium (to the wife)   Rs.     40,000/- 
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Funeral expenses      Rs.     
15,000/- 

Loss of estate      Rs.     15,000/- 

    Total compensation entitled: Rs.29,37,200/-  

50%                                      Rs.14,68,600/-
    

       But as there is contributory negligence of 50% each of the 

Truck and the Santro car or of the deceased, therefore, OP4, i.e., 

the New India Insurance Company Ltd. (Insurance co. of the 

Truck) is directed to pay 50% of the total amount of the claim, i.e., 

Rs.14,68,600/- to the claimant. The claimant is not entitled to the 

remaining 50% of the claim amount due to contributory negligence 

of the decease, as discussed above. Issue is No.2 is decided 

accordingly. 

    O  R  D  E  R  

28.         The claim petition is accordingly disposed of. The claimant is  

entitled to receive the amount of Rs.14,68,600/- (Rupees fourteen 

lakhs sixty eight thousand six hundred only) as compensation from 

the OP No.4. The OP No.4 is directed to pay the said compensation 

amount to the claimant through the Tribunal within 3 (three) 

months, failing which the amount of compensation shall carry 

interest @ 6% per annum from the date of filing of the claim 

petition till realization. 

  

29.     Given under my hand and seal of this Tribunal on this the 30th 

September, 2019. 

 

         Dictated and corrected by me. 

  

             (Smti S.G. Bora)                                (Smti S.G. Bora) 
             Addl. Member-1,                                Addl. Member-1 
      M.A.C. Tribunal, Margherita                   M.A.C. Tribunal, Margherita 
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APPENDIX: 
 
 

 
A) WITNESSES FOR THE CLAIMANTS: 

 

CW1 – Smti Sutopa Roy Kar 
 

CW2 – Sri Bappa Mandal 
 

CW3 – Sri Tapash Sen 
 

CW4 – Sri Parag Roy Kar 
 

 

B) WITNESSES FOR THE OPP. PARTIES 
 

N I L 
 

 

C) DOCUMENTS EXHIBITTED BY THE CLAIMANTS: 
 

Ext.1 – Inspection Report of AR-01-D-6333 of the M.V.I.  

Ext.4 – Age Certificate of deceased Hiren Roy 

Ext.6 – Insurance Policy 

Ext.7 – Income Certificate of deceased Hiren Roy 

Ext.8 – Form no.54 

Ext.9 – Copy of seizure list 

Ext.10 – Copy of seizure list                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          

 
 

D) DOCUMENTS EXHIBITED BY THE OPP. PARTIES: 
 

NIL 

 

 

 

                                                                   (Smti S.G. Bora) 
                                                                   Addl. Member-1 
                                                         M.A.C. Tribunal, Margherita 


