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IN THE COURT OF THE ADDL. SESSIONS  JUDGE -2 (FTC), (W.L.P
   Act 1972)  TINSUKIA

District : Tinsukia

Present : Md.  Abdul  Hakim, M.A, L.L.B,

Addl. Sessions Judge-2 (FTC),

Tinsukia.

 
       W.L(P) 01/19(Sess. Case No. 266(T)/14)

   U/s.  51  of  Wild  Life  Protection,  1972.

               The State of Assam............................Complainant

                         -Versus-

            Sri  Chandra  Baruah................Accused.               

Advocates Appearance :-     

        Sri R.C  Das,

        Learned Addl. Public Prosecutor..................For the State.

        Sri M.K  Singh,   Advocate........................For the accused.   

 

                  Evidence recorded on  :  03.01.17, 16.05.17, 30.01.17, 

      28.03.17, 24.06.19, 21.08.19

                                         

       Date of Argument        :  25.09.19. 

       Date of Judgment        :  27.09.19.
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     J U D G M E N T

1.           The   prosecution  case, is in nutshell  as it transpires from

the bare perusal of the Offence  report submitted  by Bormura

Range Forest  Officer,  Sri  Syamanta  Kumar   Haloi,   is  that  on

09.02.14  at about  4 P.M he  came  to  know  over phone  fron

Dhola  Police  station  that on checking  of  vehicles  they  have

apprehended one  person named Sri  Chandra  Barua,  aged  35

years, S/o.  Sri  Kindeswar  Barua of   Malbhog, P.O  Hanhmati,  P.S

Dhola, District  Tinsukia, Assam alongwith  a  tortoise  weighing

20  Kg.  They   immediately   rushed   to   Dhola   P.S   and   on

interrogation  they  came  to  know  that  the  said  person  had

bought  the  tortoise  from  a  person  of  Jutulibari  for  business

purpose  on  a  consideration  of  Rs. 6,000/-  and  while  carrying

the  said  tortoise  in  a  sack on  the  road,  the  Dhola   Police

apprehended him.  It  is  to  be mentioned  that the  legs  of  the

tortoise  were pierced  big nail and  were tied up  with  plastic

ropes  and there  were  four  injury  marks on the  back  of  the

tortoise. 

2.           Then  the  Dhola  P.S  had  handed  over  the  said accused

and the  tortoise alongwith Dola  P.S  GDE no. 159 dated 9/2/2014

to them  and  accordingly  they  received  the  same and  they

seized  the  tortoise  from  the  accused  U/s.  48(A)/49, 50,50(1)

(c)  and  51 of   W.L(P)   Act,   1972.   The  accused  was  also

arrested.  Thereafter  seizure-list  was  prepared,  took  signature

of  the  accused  on  the  seizure-list.  The  statement  of  the

accused  was  also  recorded. For  safety  reason,  the  accused

was  kept  in  the  Dhola  P.S  lock up  for  the  night. Thereafter

vide  Office  letter   no.  Swt/VT/2014/28(A0  dated   9/2/2014  the

said  tortoise  was  handed  over  to  the  Vety. Surgeon,  Dhola for

its  treatment.  On the  next  day  the  accused  was challaned. 

3.           After   winding   up   of   investigation  the offence report

was submitted by the forester-I, U/s.  48(A)/49,50,50(1)(c) and  51
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of   W.L(P)   Act,   1972   of  the  Wild  Life  (P)  Act  1972,  (which

hereinafter be referred to as only the Act for sake of brevity).  

4.         On   receiving  the  summons  the  accused  person had

appeared in the court of Ld. Sub Divisional Judicial  Magistrate,

Tinsukia. On appearance the copy of the case  was furnished to

the  accused  person   and   the   case   no.  C.R   10/2014   was

committed  to   the   Court   of   Sessions,  Tinsukia   for   trial.

Accordingly  the  case  was   registered as  G.R case  no. 266(T)14

and  sent  the    case  to  the Additional District & Sessions Judge

for  trial.  But, later  on  the  case  was   transferred to  the Asstt.

Sessions Judge Tinsukia for  trial.

5.          After  examining   the  witnesses   before   charge   and

hearing  both  the sides, and  considering  the  material evidence

on record the charge was framed against  the accused person,

namely, Sri  Chandra Barua U/s. 51 of the Wild Life Protection Act,

1972.  The  charge  was  read  over  and  explained  to  which  the

accused   person  pleaded  not  guilty.  Thus  the   trial   of   the

accused had begun.        

6.         In course of trial   vide  order dated  25.07.17  Ld. Asstt.

Sessions  Judge  Tinsukia had transferred  the case to  the  District

Judge   in  view of  the  notification  dated  28.11.16,  issued  vide

memo  no.  HC.VIII.118/2016/5338.5344/A   by   Hon'ble  Gauhati

High  court.   Thus, the instant  case   was  transferred  to  this

court  for  further  trial. 

        
7.         It  is  pertinent  to mention  here  that  while the  instant

case  was  running  as  Sessions  Case  266(T)/14 then the  case

is   registered  as   WL(P)  01/19 as  per    order  21.08.19 in view

of the nature of the case.    

8.       To   prove   the  case  prosecution  examined  5  (five)

witnesses in support of its case whereas the defence has declined

to  adduce evidence.  
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9.        The statement of the  accused person was recorded U/s.

313 of the Cr.P.C wherein the  accused  person had  negated all

the  negative   aspects   that  had  cropped  up  against  him  in

evidence earlier.

10.  The point for determination :

(i)  Whether  on  09.02.14  at  about  4  P.M   at

Bormura  village the  accused  was  found  in

possession  of   one   tortoise(Approx.  20  Kgs)

and   thereby  committed   an   offence

punishable  U/s. 51  of  the  WL(P) Act,  1972

for  violation  of  Section 29/48  of  the  Act?

11.       The  Court has  heard  the  argument  rendered  by the

parties at length and also, scrutinized the materials on record for

an appropriate adjudication of the instant case.

DISCUSSION, DECISION AND REASON THEREOF

12.      P.W.1,  Sri   Suren  Ch.  Gohain   has  deposed  that  on

09.02.2014,  he  was  serving  as ASI  of  police  at  Dhole  PS.  On

that  day  at  about  4 PM,  he  alongwith  other  staff  was

discharging  his  duty  at  Bormura  Check  Post  under  Dhola  PS

and  they  found  a  person  carrying  a  bag. Out  of  suspicion,

they  interrogated  him  and  he  disclosed  before  them  that  he

has  been  carrying  a  tortoise  in  his  bag.  He  then  opened  the

bag  and  showed  the  tortoise.  They  then  informed  the  OC  of

Dhola  PS  about  the  incident.  After  about  20 to  25  minutes,

the  forest  officials  came  and  seized  the  tortoise  from  the

person  namely,  Chandra  Baruah.  Ext. 1  is  the  seizure-list  and

Ext.  1(10  is  his signature  thereon.  The  statement  of  the

accused  was  recorded  by  the  forest  officials  and  he  also  put

signature  there  as  witness.  The Ext. 2  is  the  statement  of
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the  accused  and  Ext.  2(1)   is   his   signature.   The  forest

officials  took  away  the  accused  alongwith  the  tortoise. 

13.        In Cross-examination  the  PW.1  has  deposed  that  on

09.02.2014,  he  was  on  duty  at  Dholla  P.S  and  his  duty  on

that  day  was  round the  clock. The  forest  official  interrogated

him  about  the incident,  but  he  cannot  recollect  whether  they

reduced  the  same  into  writing  or   not.   He  denies  the

suggestion   that   the   forest   officials   did   not   record   his

statement.  The  place  of  occurrence  is  a  public  place.  They

saw  Chandra  Baruah  carrying  a  big  bag  with  him. They  then

became  suspicious   and   stopped   him.  On   being    asked,

Chandra  Baruah opened  his  bag  and  they  saw  a  tortoise

weighing about  20 Kgs inside  the  bag. They  then  informed OC,

Dhola  P.S about  the  incident  and  the  OC  informed  the  forest

officials  about  it.  The  forest  officials  then  came  to  the  spot

and  seized  the  tortoise  on  the  spot  itself. There  was  also  a

police  checking  post in  that  place. They  stopped  the  accused

person  at  about  4 PM. He  cannot  say  who  else  put  their

signatures  on  the  seizure-list. Because  of  gathering  of  people

in  the  spot,  the  forest  officials  took  the  accused  person to

the  police  station  and  thereafter  interrogated  him.  The  OC,

himself  and  two  other  people  personnel  were  present  at  the

time of  interrogation  of  the  accused. The  forest  official  while

interrogating  the  accused  person  reduced  his  statement  into

writing. Before  interrogating  the  accused  person,  the  police

personnel  did  not  explain  to  the  accused the  consequence  of

his  statement. After  the  forest  officials  brought  the  accused

to  the police  station,  the  information  was  entered  in  the

General  Diary.  Statement of  the  accused  was  recorded  in  the

evening  hours.  There  is  no  any  GD  Entry  number,  case

reference   number   or   any   seal   and   signature   of   forest

officials  on  the  face  of  the  confessional  statement (Ext. 2)  of

the  accused.  There  is  no  any  signature  of   independent
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witness on Ext. 2. He  denies  the  suggestion  that  Ext. 2  is  a

manufactured  document  and  so  it  does  not  bear  any  case

number  or  any  signature  of  independent  witness.  Ext. 2  does

not   bear  the  date  and  time,  when  the  statement  was

recorded.   Ext.  1   does   not   contain   any   signature   of

independent  witness.  There  is  no  mention  of  G.D  Entry

number  or  case  number  in  Ext. 1.  From  a  bare  perusal  of

Ext. 1  and  Ext. 2,  it  cannot  be  said  in  connection  with  which

case,  they  have  been prepared.  He  did  not  notice  the  forest

officials   weighing  the   tortoise.   Forest   Official   Shyamanta

Kumar  Haloi  identified  the  tortoise  to  be  Wild  Life  Property.

The  forest  officials  had  taken  the  accused  alongwith  with

tortoise  in  their  vehicle  to  the  police  station  from  the  spot.

He  does  not  have  any  knowledge  what  variety  of  tortoise  is

Wild  Life  Property. He  cannot  say  what  the  forest  officials  did

with  the  bag  where  the  tortoise  was  found.  VIde  Ext. 1  the

bag  was  not  seized. He  cannot  say  about  the  physical

measurement  of  the  tortoise.  He  denies  the  suggestion  that

no  any  tortoise  was  recovered  from  the  possession  of  the

accused.

14.         P.W.,2,  Sri  Bhaskar  Jyoti  Baruah  has  deposed  that  on

09.02.2014,  he  was  posted  at  Dholla  PS  as  police constable.

On  that  day  alongwith  ASI  Suren  Gohain  and  other  staff

were  on  checking  duty  at  Bormura Tiniali. Then  they  have

seen  a  person  namely, Chandra  Baruah  on  foot  carrying  a

gunny  bag. Out  of  suspicion  they  searched  the  bag  and

found  and tortoise  weighing  more  than  20 Kgs.  They  then

informed    at  the  police  station  and  from  the  police  station,

the  matter  was  informed  to  Saikhowa  Forest  Range.  After

about  15  minutes  forest  officials reached  at  the  spot  and

seized  the  tortoise. The  Ext. 1  is  the  seizure-list  and  Ext. 1(2)

is  his  signature  thereon.  The  statement  of   the  accused

person  was  recorded  in  his  presence    by  a  forest  official
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namely,  some Haloi.  Ext. 2  is  the  statement  of  the  accused

recorded  by Sri  Haloi  and  Ext. 2(2)  is  his  signature.  Ext. 2(3)

is  the  signature  of  the  accused  given  in  his  presence.

Thereafter,  the  accused  and  the  seized  tortoise  were  taken

away  by  the  forest  officials. 

 
15.        During  the cross examination  the  P.W. 2, Sri Bhaskarjyoti

Baruah has stated that the incident took place on 09.02.2014. On

that day along with him Suren Gohain, S.I of police was present

during checking at Bormura Tinali, near Dholla PS. He can identify

the accused standing in the Dock. They had seen him during their

checking. S.I Suren Gohain first restrained the accused when he

was seen carrying a gunny bag. They opened the gunny bag and

had seen a big tortoise inside it  weighing about 20 Kgs. Along

with the accused, their checking party went to the police station

with the tortoise in the gunny bag at about 12:30 noon. By that

time, forest officials also reached the P/S. One Haloi of the forest

department  also  came.  The  forest  officials  then  seized  the

tortoise.  He  can  not  recollect  away  the  accused  person.  The

statement of  the accused was recorded in his  presence in the

police station. At that time, about 5 to 6 police personnel were

present. He does not remember the forest officials explaining the

accused  about  the  consequences  of  making  confession

statement. He can not recollect at present, who had noted down

the  statement  made  by  the  accused.  After  the  accused  was

brought to the police station, the information was entered in the

General Diary. He put his signature on Ext. 2 as he was present at

that time. The said statement was recorded during the afternoon

hours.  There is  no mention of  any G.D.  Entry  number  or  case

number in Ext. 2. He denies  the  suggestion  that Ext. 2 is not

connected with the case in hand. There is no signature or seal of

any forest officials in Ext-2 Ext. 2 does not bear the date and time

when it was recorded. There is no mention of case number, G.D.

Entry number in Ext. 1. The Ext. 1 is prepared in the PS and also
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the seized articles was seized in the police station. In Ext. 1, the

place of seizure is written as Bormura. At the time of seizure, the

tortoise was not weighed. ASI Suren Gohain identified the tortoise

to  be  a  Wildlife  property.  The  tortoise  was  actually  found  at

Bormura, but it was seized in the police station. At the time when

tortoise was found at Bormura about 20 to 30 outside persons

were  present.  He  can  not  recollect  at  present  whether  his

statement  was  recorded  or  not  either  by  police  or  by  forest

officials. He denies  the  suggestion  that  tortoise was not found

with the accused person. He denies  the  suggestion  that  the

seized tortoise was not a Wildlife Property. 

16.        P.W.3,  Sri   Biswajit   Borah    has   deposed   that   he

knows   the informant,  Sri  Syamanta Kumar  Haloi, Forester-I.  He

could  recognize  the  accused if  he  sees him. The  incident  took

place  on 09.02.14.  The  accused  Chandra  Baruah  was  carrying

a  tortoise in  a bag. He  alongwith  Sri  Syamanta Kumar  Haloi,

Forester-I  went   to   Bormurah.  Thereafter   the  accused  was

brought  to  the Saikhowa  Wild  Life  Range. In  the  Range the

tortoise   was   seized  by   Sri   Syamanta  Kumar   Haloi   and

prepared  one  Seizure-list. Ext. 1 is  the  said  seizure-list. He puts

his   signature  on  Ext. 1. Ext. 1(3)  is  his signature on  the  said

seizure-list.  The  accused  confessed  his guilt  and his  statement

was   recorded.  Ext.  2   is   the   statement.  Ext.  2(4)   is   his

signature on  the  said  statement. He saw  the tortoise. 

17.       In Cross-examination  he  has  stated  that    at  the  time

of  alleged  incident  he was working  as  constable  in  the  Forest

Department  at   Saikhowa  Range. He  cannot  say  who  was  the

Inquiry  officer  of  this  case.  Regarding  the  alleged  incident  as

narrated  by him,  none of  the police  officials  as  well  as  the

Forest  officials  lodged  any  complaint  in  their   Saikhowa

Range.  The   statement  of   the   accused was   written  by  Sri

Syamanta Kumar  Haloi  on 10.02.14. But  he puts his  signature

on  the  statement of  the  accused on 09.02.14. It appears  from



9

the  Ext. 2  that  it  was   written after one  day  of obtaining  their

signature. In  Ext. 2  there is  no mention of  any  letter  no., G.D

no. of  their Range  office. In  Ext. 2,  there is  no  any  seal  and

signature of  superior  officer  of Saikhowa Forest  Range. At the

time of  preparing  the  Ext. 2,  he was  not  present  physically.

He  cannot  say  whether  his statement  was  recorded  by  the

Inquiry  Officer  or   Superior  Officer  of  Saikhowa Forest   Range

regarding  the  alleged  incident. On Ext. 1 he puts  his  signature

on 05.02.14 at Dhola  P.S. He  cannot  say  why  the Dhola  P.S

obtained his  signature  in  Ext. 1. At  the  Dhola  P.S  he was

accompanied  with  Sri  Syamanta  Kumar   Haloi,  Forester-I,  Sri

Basanta  Saikia. On Ext. 1, there is no  mention  of  G.D  entry no.,

letter  no. or  any  case  no. As per  his   knowledge, Sri Syamanta

Kumar  Haloi  had seized the tortoise  alongwith  with  its  cover

bag  at   their  Range   office   but   it   was  never   seized   at

Bormurah. At  the  time of  alleged  incident,  Navajeet  Das  was

the  Range  Officer  of Saikhowa  Range. Later on,  the seized

tortoise  alongwith  its  cover  bag  was  handed over  to Sri

Navajeet   Das,  i.e   the   Range   Officer.  At   Bormurah,   he

alongwith  Sri  Syamanta  Kumar   Haloi,   Sri   Basanta   Saikia

apprehended  the  accused  with  tortoise. He has  not  seen any

type  of  sketch  map  prepared  by any  of  their officers who  are

present there.  He  denies  the  suggestion that  nothing   has

been recovered  from  the  possession of  the  accused and  he

has been   falsely  implicated  in  this  case.

18.        P.W.4, Sri  Basanta  Kumar  Saikia   has  deposed  that  he

knows the informant,  Sri  Syamanta Kumar  Haloi, Forester-I.  He

could  recognize  the  accused if  he  sees him. The  incident  took

place  on 09.02.14.  The  accused  Chandra  Baruah  was  carrying

a  tortoise in  a bag. He  alongwith  Sri  Syamanta Kumar  Haloi,

Forester-I  went   to   Bormurah.  Thereafter   the  accused  was

brought  to  the Saikhowa  Wild  Life  Range. In  the  Range the

tortoise   was   seized  by   Sri   Syamanta  Kumar   Haloi   and
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prepared  one  Seizure-list. Ext. 1 is  the  said  seizure-list. He puts

his signature  on  Ext. 1. Ext. 1(4)  is  his signature on  the  said

seizure-list. The  accused  confessed  his guilt  and his  statement

was   recorded.  Ext.  2   is   the   statement.  Ext.  2(5)   is   his

signature on  the  said  statement. He saws  the tortoise.  Sri

Syamanta Kumar  Haloi, Forester-I   had  recorded  the  statement

of  the  accused. 

19.        In Cross-examination  he  has  stated that at the  time of

alleged  incident he  was   working  as  constable  in  the  Forest

Department  at   Saikhowa  Range. He  cannot  say  who  was  the

Inquiry  officer  of  this  case.  Regarding  the  alleged  incident  as

narrated  by  him,  none of  the police  officials  as  well  as  the

Forest   officials   lodged  any   complaint   in   their   Saikhowa

Range.  The   statement  of   the   accused was   written  by  Sri

Syamanta Kumar  Haloi  on 10.02.14. But  he puts  his  signature

on  the  statement of  the  accused on 09.02.14. It appears  from

the  Ext. 2  that  it  was   written after one  day  of obtaining  their

signature. In  Ext. 2  there is  no mention of  any  letter  no., G.D

no. of  their  Range  office. In  Ext. 2,  there is  no  any  seal  and

signature of  superior  officer  of Saikhowa Forest  Range. At the

time of  preparing  the  Ext. 2, he was  not  present  physically. He

cannot  say  whether  his  statement  was  recorded  by  the

Inquiry  Officer  or   Superior  Officer  of  Saikhowa Forest   Range

regarding  the  alleged  incident. On Ext. 1  he  puts  his signature

on 05.02.14 at Dhola  P.S. He  cannot  say  why  the Dhola  P.S

obtained  his  signature  in  Ext. 1. At  the  Dhola  P.S  he  was

accompanied  with  Sri  Syamanta  Kumar   Haloi,  Forester-I,  Sri

Basanta  Saikia. On Ext. 1, there is no  mention  of  G.D  entry no.,

letter  no. or  any  case  no. As per his  knowledge, Sri Syamanta

Kumar  Haloi  had seized the tortoise  alongwith  with  its  cover

bag at   their   Range   office  but   it   was  never   seized   at

Bormurah. At  the  time of  alleged  incident,  Navajeet  Das  was

the  Range  Officer  of Saikhowa  Range. Later on,  the seized
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tortoise  alongwith  its  cover  bag  was  handed over  to Sri

Navajeet  Das, i.e  the  Range  Officer. At  Bormurah, he alongwith

Sri Syamanta Kumar  Haloi,  Sri  Basanta  Saikia apprehended  the

accused  with  tortoise. He has  not  seen any type  of  sketch

map  prepared  by any  of  their  officers who  are  present there.

He  denies  the  suggestion  that   nothing   has  been recovered

from  the  possession of  the  accused and  he  has been   falsely

implicated  in  this  case.

20.       P.W.5, Sri  Syamanta Kumar  Haloi has  deposed that on

09.02.14 he was working at  Dhola (Bormura) Wild  Life  Range  as

Forester-I. On  the  same  day  he got  a  telephonic  information

from Dhola  Police  Station  that  while  they  were on  regular

checking at  Bormura area, a  live tortoise  of  20 KG  was  found

from one  Chandra Barua. Accordingly,  he  alongwith  his  staff

rushed  to  the  Dhola  P.S and  saw  that  the  accused  was

detained   alongwith   the   tortoise.  Then   the   tortoise   was

handed  over  to them. Thereafter  they  seized  the  tortoise

from  the  accused,  Chandra Barua  and prepared  one  seizure-

list. Ext.  1 is  the  said seizure-list,  Ext. 1(2) is his  signature.

Then   he prepared  another  seizure-list,  Ext. 3  is  the  said

seizure-list, Ext. 3(1)  is  his  signature  on  the  seizure-list. On

the same day  he recorded  the statement  of   the  accused

person. The  accused  was  kept in  the  P.S  for  safe  custody. Ext.

2  is  the  said  statement,  Ext. 2(5)  is   his signature  on  the

said  statement. On  the  next  day,  the  accused  was  medically

examined.  Thereafter   the  accused  was   forwarded  to   the

court. Ext. 4 is  the  Accused  Challan,  Ext. 4(1)  is  his signature

on  the  said  Accused's  challan. He   also  filed  complete  report

of  the offence. Ext. 5  is  the  said  offence  report,  Ext. 5(1)  is

his   signature. Further   he has  submitted  list of enclosures  to

the  court. Ext. 6  is  the  said  List  of  Enclosures, Ext. 6(1)  is  his

signature. Ext. 7  is  the  Forwarding  of  the  accused  person,

which  is prepared  by  Sri  Nabajit  Das, Range Officer,  which  he
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recognized.  Thereafter  the Divisional   Forest   Officer,  Bhairabi

Kumar  Mathur sought permission  for  release  of the  seized

tortoise  from  Ld. Chief  Judicial  Magistrate, Tinsukia. Ext. 8  is

the  said  Permission  letter, Ext. 8(1) is the signature of Divisional

Forest  Officer,  which  he  recognized. The  Ld. Court  has  given

permission  to  release  the  seized  tortoise.  Accordingly,  he

alongwith  his  staff  released  the  tortoise  in  the  Brahmaputra

river  near  Dibru  Saikhowa. 

21.          In Cross-examination   he  has  stated  that at  the   time of

visiting  the  different  places,  during  duty period, they  maintain

Duty  Register.  The  officials  of  Dhola  P.S  or  the  staffs  of  their

Forest  Department  had  never  lodged  any  complaint  regarding

the  incident. He cannot  say  who  is  the  Enquiry  Officer  of  this

case.   For  any  offence  of  Forest  Department,  the  DFO  never

authorize  any  officer. His  statement  was  not  recorded  by any

of  the  Forest  Officers  in  this  case. He is   not  the  Enquiry

officer  as  well  as  the  Complainant  of  this  case. He cannot

say  how  many  species  of  tortoise   comes  within  the purview

of   Forest  Act.  He  does  not  know  to prove Forest  product

from  where  a  certificate  should  be  received.  No  written

authorization  letter  was  given to him for  the  enquiry  of this

case  by the  Range  officer. He has  not  obtained  any  certificate

from  the  Vety. Officer. He has not  prepared  any  document  for

receiving  the  tortoise  and  accused  from  the  Dhola  P.S. He

prepared   the   seizure-list  at   the  Dhola   Wild   Life   Range,

Tinsukia. It is  not  mentioned in  the  Ext. 1  that  it  was prepared

at  Dhola Wild  Life  Range,  Tinsukia. Except  official  witness, no

other  independent  witnesses had  put  their   signatures  on  Ext.

1. The  OC  of  Dhola  P.S  and   his  staff  handed over  him the

seized  article  with the  accused. He  has  not  prepared  any

seizure-list  for  receiving  the   seized  articles  from  Dhola  P.S

and its  staff. He has  not  seized  the  Weighing  machine or  the

details  of  the  owner  of the  weighing  machine  from  where
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they  have  weighed  the  tortoise. The  Seizure  report  was

prepared  by their  Dy. Ranger,  Sri  Biraj  Barman  and  he puts

his signature  on  the  same. He cannot  say  in which  case  he

has  prepared  Ext. 1 as  there is no  case  no,  General Diary

entry  no.  or  letter  no.  He prepared  Ext. 2  on 10.02.14  and

the  witnesses  of  this  Ext. 2  had  put  their  signature  on

09.02.14. He  cannot  say    in  which  case  he  has  prepared

Ext. 2  as  there  is no  any case  no,  General Diary entry  no.  or

letter  no. of  their Forest  Range  office. He  cannot  say in  which

provision of  law,  he  has recorded  the  statement  vide  Ext. 2.

He has  not  informed the  accused about  the  consequences

before  recording  his  statement. He recorded  the  statement  in

their Forest  Range  Office. At  the recording the statement of  the

accused, almost  four  officials   were  present in  the  Forest

Range. Before   filing of Offence  Report  in  any  Wild Life Act

case,  the  recommendation of  DFO  is  required. But in  this

case,  the  concerned  DFO  has  not  recommended  him to file

Offence  Report. He has  not  recorded  the  statement of  any

witnesses  of  this  case. The  tortoise  was  covered  with  a  bag.

But  that  bag  was  never  shown  or  seized  in  this  case. The

Dhola  Police  personnel  or  the  accused of  this  case never

showed  him  the  P.O.  He has  not prepared  any  sketch  map in

this  case. He has  not  enquired  about  the  fact  that  whether

the  seized tortoise  was  taken  by  Dhola  Police  from  his own

possession  or  the possession  of  other  person.  He  only  say

the  name of  one  Sri  Basanta  Saikia  who  is available  with

him  at  the  time  of  visiting  Dhola   P.S. There  is no any report

in  the  case  record  as  to  whether   they prayed  for  release  of

the  seized  tortoise  in  the  Brahmaputra  river and  when  it  was

released.  He has  not  submitted  the  copy  of  Court  permission

for  the  release  of  seized  tortoise. He has  not  collected  the

photographs  of  seized  tortoise  which  is  available  in  the  case

record. There is  no  mention  in  the  Ext. 1  as  to  when he

produced  the  seized  tortoise before  the Ld. Court of  C.J.M.  Ext.
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5  was  prepared  by him. Ext. 6  is  the  List of  Enclosures. The

Offence   Report number  is  not  mentioned in  Ext. 6. He does

not   have   knowledge   about   the  Penal   sections   U/s.

48(A)/49/50/50(1)(C) and  51  of  Wild  Life  Protection,  1972. He

puts  the  sections  as  per  the instruction  of  Range  Officer of

their Forest  Range. What  type  of  offence  committed   by  the

accused  it is  not  mentioned  in  the  Offence  Report  vide

Ext.1. In  the Offence  report,  the  place  of  occurrence is  written

as   Bormura.  The  offence  was  detected  by  Dhola  Police

Station. There  is  no  mention  in  the  offence  report that  the

seized  tortoise was  released in  the Brahmaputra river. He has

not  collected  any  material  in  this  case   which  shows  that

the accused  was  carrying  the  tortoise  at  the  relevant  time  of

incident. He has  no  knowledge  as  to  what  had  happened

with  seized  tortoise  during his enquiry.

22.        He denies  the  suggestion  that  without  finding  any

prima  facie  material he  submitted  offence  report  in  this  case.

23.       With regard to  the  point  for  determination  ld. Defence

has pointed submitted (i) that the instant  case  is  falsely  lodged

against  the  accused person. The  alleged   tortoise  was  never

been  found  in possession  of  the  accused  person.  The  case  is

concocted and manufactured. (iii) That the police  have  failed  to

mention  about  the  GDE  no. and  hence,  it  cast  a  doubt

about  the  authenticity  of  the Prosecution  story. (iv) That the

statement  of  the  accused  recorded  by  the  Forest  official

without   following  the   established   procedure   of   law.  The

statement of the accused was recorded by the PW 5 who was not

an  Assistant  Conservator  of  Forest.  Moreover  no  warning  was

given to the accused about the consequences before recording

his  confessional  statement  and  hence  the  statement  of  the

accused cannot be relied upon and acceptable. Hence, it cast  a

doubt  about  the prosecution  case. 
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24.         In  reply,  Ld.   Addl. P.P  has  vehemently  objected  to  the

point   of   the   defence   side.  It   is   pointed   out   that   the

witnesses   have   proved   that  the   alleged   tortoise   was

recovered  from  the  possession  of  the  accused person.  The

defence  side  could  not  disprove  the  fact. The  PW’s  have

corroborated    each  other and the defence side could not create

any doubt  about  the prosecution story.   From the evidence on

record  it  is   crystal   clear   that  the  alleged   tortoise   was

recovered  by  the police  personnel of  Dhola  police  station

during  their  checking  duty  at  about  4 PM  at  Bormura  and

later  handed  over  to  the  Range  Forest  Officer  of   Saikhowa

Wild  life  Range. It  is  also  pointed  out  that  the  statement of

the  accused person  was  recorded  by  the  forest  official  as

per  law  and  the  accused  has  confessed  his  guilt  of  carrying

the  tortoise  to sell  in  the  market  which  proves  that  the

accused person  has  committed  offence  U/s. 51  W.L(P)  Act.

Hence  the  Ld.  Addl.P.P  has  prayed  to  punish  the  accused  in

accordance with law.

25.      Upon  hearing  both  sides,  I  have  gone  through  the

material  evidence  on  record. But before I discuss and evaluate

the evidence on record I would like to go through the provision

cited in the Section 50 of Wild Life Protection Act 1972 by which

the police and the forest officials are empowered with  Power of

entry, search, arrest and detention so far the offences with regard

to the wild life property. For the convenience and understanding I

have reproduced the . 50 of Wild Life Protection Act 1972 herein

below.

Section  50. Power  of  entry,  search,  arrest  and

detention.—(1)  Notwithstanding  anything  contained  in

any other law for the time being in force, the Director or

any other officer authorised by him in this behalf or the

Chief Wild Life Warden or the authorised officer or any

forest officer or any police officer not below the rank of
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a sub- inspector, may, if he has reasonable grounds for

believing  that  any  person  has  committed  an  offence

against  this  Act,—  (a)  require  any  such  person  to

produce for inspection any captive animal, wild animal,

animal  article,  meat,  trophy  or  3[trophy,  uncured

trophy, specified plant or part or derivative thereof] in

his control, custody or possession, or any licence, permit

or other document granted to him or required to be kept

by him under the provisions of this Act; 

(b) stop any vehicle or vessel in order to conduct search

or inquiry or enter upon and search any premises, land,

vehicle or vessel, in the occupation of such person, and

open  and search  any  baggage or  other  things  in  his

possession;

(c) seize any captive animal, wild animal, animal article,

meat, trophy or uncured trophy, or any specified plant

or  part  or  derivative  thereof,  in  respect  of  which  an

offence  against  this  Act  appears  to  have  been

committed,  in  the  possession  of  any  person  together

with any trap, tool, vehicle, vessel or weapon used for

committing any such offence and, unless he is satisfied

that  such  person  will  appear  and answer  any charge

which may be preferred against him, arrest him without

warrant,  and  detain  him:  Provided  that  where  a

fisherman, residing within ten kilometres of a sanctuary

or  National  Park,  inadvertently  enters  on  a  boat,  not

used for commercial fishing, in the territorial waters in

that sanctuary or National Park, a fishing tackle or net

on such boat shall not be seized.

(3) It shall be lawful for any of the officers referred to in

sub-section (1) to stop and detain any person, whom he

sees  doing  any  act  for  which  a  licence  or  permit  is

required  under  the  provisions  of  this  Act,  for  the

purposes  of  requiring  such  person  to  produce  the
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licence or permit and if such person fails to produce the

licence  or  permit,  as  the  case  may  be,  he  may  be

arrested without warrant, unless he furnishes his name

and address, and otherwise satisfies the officer arresting

him that  he  will  duly  answer  any  summons  or  other

proceedings which may be taken against him. 

(3A)  Any  officer  of  a  rank  not  inferior  to  that  of  an

Assistant  Director  of  Wild  Life  Preservation  or  an

Assistant  Conservator  of  Forests  who,  or  whose

subordinate,  has  seized  any  captive  animal  or  wild

animal under clause (c) of sub-section (1) may give the

same for custody on the execution by any person of a

bond for the production of such animal if and when so

required, before the Magistrate having jurisdiction to try

the offence on account of which the seizure has been

made.

(4)  Any  person  detained,  or  things  seized  under  the

foregoing  power,  shall  forthwith  be  taken  before  a

Magistrate  to  be  dealt  with  according  to  law  under

intimation to the Chief Wild Life Warden or the officer

authorised by him in this regard. 

(5) Any person who, without reasonable cause, fails to

produce anything, which he is required to produce under

this section,  shall  be guilty of an offence against this

Act.

(6) Where any meat, uncured trophy, specified plant or

part or derivative thereof is seized under the provisions

of  this  section,  the  Assistant  Director  of  Wild  Life

Preservation  or  any  other  officer  of  a  gazetted  rank

authorised by him in this behalf or the Chief Wild Life

Warden or the authorised officer may arrange for the

disposal  of  the  same  in  such  manner  as  may  be

prescribed. (7) Whenever any person is approached by

any  of  the  officers  referred  to  in  sub-section  (1)  for
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assistance in the prevention or detection of an offence

against  this  Act,  or  in  apprehending  persons  charged

with  the  violation  of  this  Act,  or  for  seizure  in

accordance with clause (c) of sub-section (1), it shall be

the  duty  of  such  person  or  persons  to  render  such

assistance.

(8) Notwithstanding anything contained in any other law

for the time being in force,  any officer not below the

rank of an Assistant Director of Wild Life Preservation or

an officer not below the rank of Assistant Conservator of

Forests  authorised  by  the  State  Government  in  this

behalf  shall  have the powers,  for  purposes of making

investigation into any offence against any provision of

this Act— (a) to issue a search warrant (b) to enforce

the  attendance  of  witnesses;  (c)  to  compel  the

discovery  and  production  of  documents  and  material

objects; and (d) to receive and record evidence. 

(9)  Any  evidence  recorded  under  clause  (d)  of  sub-

section (8) shall be admissible in any subsequent trial

before a Magistrate provided that it has been taken in

the presence of the accused person.

26.         Now  reverted  back  to the prosecution case I have found

that the prosecution  has  examined  5  witnesses. The  PW.1 has

deposed  that   on  09.02.14 while  he    was  working  in  the

Dhola PS  as  ASI, he  was  on  duty  at  about  4  PM  in  the

Bormura  check  post  under  Dhola  PS. During  that  time  the

accused  was  found  carrying  a  bag  and  on  suspicion  the

accused  was  interrogated  and  found  that  the  accused  was

carrying  a  tortoise  in  his  bag. The   accused opened  the  bag

and  showed  the  tortoise. Then  the  matter  was  informed  to

the  OC,   Dhola   PS  and  after  20-25  minutes,   the  forest

officials  came  and  seized  the  tortoise  from  accused Chandra

Barua. Ext. 1 is  the  seizure-list.
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27.        The  statement  of  the  PW.1 is  corroborated  by PW.2,

PW.3, PW4  and  PW.5. All  the  PWs  have  deposed  in  the  same

tone and tune that  the  alleged  seized tortoise  was  recovered

from  the  accused  Chandra  Barua. The defense side could not

prove any contradiction in the statement of the witnesses. From

the evidence on record it is crystal clear that  the police officials

have detained the accused person and handed over the Forest

official immediately. Although the police has not made GD Entry I

do  not  think  that  for  this  technicalities  the  prosecution  story

becomes  doubtful  and false. The accused could not show why he

was present at the place of occurrence at  that  time? It cannot

be  shown  why he was falsely implicated in the case while there

were about 20 to 30 other people present. Here I  would  would

like  to  say  that  as per   Section 50 (5) of Wild Life Protection Act

1972  any person who, without reasonable cause, fails to produce

anything, which he is required to produce under this section, shall

be guilty of an offence against this Act. Here in the instant case

the accused could not show any licence or permit to keep the

seized Tortoise which is a wild life property. Hence he is found to

be  guilty under the offence of  Wild  Life  Protection  Act,  1972.

28.         With  regard  to  the  confessional statement I have    gone

through  the Ext. 2.  It  is  apparent  that there  is  no  case  no.,

G.D  no.  or  letter no. of  Forest  Range  office. Apart from  this  it

is  proved  that  the  statement of  the  accused  was  recorded

by  PW.5  who was  a  Forester-I.  PW.5 has  also stated that  no

warning was given to the accused person before recording the

statement about the consequences.

29.        Now  it  is  to  be  decided whether the PW 5 being the

Forester-I can record the confessional statement of the accused or

not?   Section  50  (8)  Wild   Life  Protection  act  1972  states  as
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follows: “Section 50 : “Notwithstanding   anything  contained  in

any  other  law  for the time  being  in for, any officer  not  below

the  rank of  an Assistant Conservator of  Forests  authorized  by

the State Government in this behalf shall have  the  powers, for

purpose  of making  investigation  into any offence  against  any

provision of  this   Act,  -  (a)  to  issue  a   search  arrant;  (b)  to

enforce  the attendance  of  witnesses; to  compel  the  discovery

and production of documents  and  material  objects; and (d) to

receive  and  record  evidence”.

30.      As per Section 50 (8) (d) W.L (P) Act, 1972 any officer  not

below   the  rank  of   an  Assistant  Conservator  of   Forests

authorized  by  the State Government in this behalf shall have the

powers, for  purpose  of making  investigation  into any offence

against   any   provision  of   this  Act,  to   receive   and   record

evidence.

31.       Now  reverted  back to the case, it is  apparent  that  the

PW.5 was  a Forester-I i.e. below the rank of Assistant Conservator

of Forest. Hence the  statement recorded  by  the  PW.5  is  not

admissible  in the eye of law. 

32.        In the instant case the accused has denied that the tortoise

was recovered from his possession. But as per Section  57  Wild

Life Protection Act 1972  burden  of prove  lies  upon the  accused

person. Section 57 Wild Life Protection Act 1972 has stated as

follows:

57.  Presumption  to  be  made  in  certain  cases.—Where,  in  any

prosecution for an offence against this Act, it is established that a

person is in possession, custody or control of any captive animal,

animal article, meat, trophy, uncured trophy, specified plant, or

part or derivative thereof it shall be presumed, until the contrary

is proved, the burden of proving which shall lie on the accused,

that such person is in unlawful possession, custody or control of

such captive animal, animal article, meat, trophy, uncured trophy,
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specified plant, or part or derivative thereof.

          
33.         As the PW’s have alleged that the Tortoise was found in the

possession of the accused person hence in view of the Section 57

Wild Life Protection Act 1972 the burden lies upon the accused

person to prove that he was not in unlawful  possession of the

seized  tortoise.  The  PW.1,  PW.2,  PW.3,  PW.4,  &  PW.5   have

unequivocally  stated  that   the    tortoise   was    found  in

possession  of  the  accused  person. The accused could not rebut

the  allegation  of  the  prosecution  witnesses  by  any  cogent

evidence  and  hence  the  presumption  of  commission  of  the

alleged offence by the accused person has gone against him. 

34.        Now  the question arises whether the seized tortoise is a

wild animal or not? In this regard I would like to point out that the

word animal is defined in S. 2 (1)  Wild Life Protection Act, 1972 as

follows:-  2. Definitions.—In this Act, unless the context otherwise

requires,— (1) “animal” includes amphibians, birds, mammals and

reptiles and their young, and also includes, in the cases of birds

and reptiles, their eggs. 

35.         It is apparent that the sized tortoise is a reptile and thus as

per the S. 2 (1) of Wild Life Protection Act 1972 it falls under the

definition of animal. Thus the accused has committed the offence

in contravention of S. 51 Wild Life Protection Act 1972. 

36.  In  view  of the discussion made in above and considering

all  facts and circumstances of the case I  am of the considered

view that prosecution has succeeded to prove the offence against

the accused persons beyond all  reasonable  doubt.  It  is  proved

beyond doubt that  the seized Tortoise was recovered from the

possession of the accused Sri Chandra Baruah thus the accused

has violated the S. 49 of Wild  Life Protection Act, 1972. Hence the

accused person is   convicted U/S 51  of  Wild  Life Protection Act,

1972.  
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37.         The accused person is heard on the point of sentence. He

has stated  that he is the only earning member of his family  and

he  is an ailing poor man and this is his first offence and prays for

leniency. 

38.      Considering  the  nature  and  gravity  of  offence  and  its

impact upon the mankind in general and wildlife in particular,  I

am not inclined to give the accused the benefit either u/s 360

Cr.P.C or under the provisions of probation of offenders Act 1958.

However considering the social status of the accused persons I

punish  him  leniently  which  in  my  view  is  just  and  adequate.

Accordingly, the accused person Chandra Baruah is sentenced to

pay  an  amount  of  fine  of  Rs.  10,000/-  in  default  Simple

Imprisonment for 1 (one) year u/s 51 (1) of Wild Life Protection Act,

1972.  

39.       Furnish  a  free  copy  of  the  Judgment  to  the  accused

person  immediately. 

40.  Send  a  copy  of  the  judgment  to  the  Deputy  Commissioner

Tinsukia and DFO Tinsukia.

41.          The case is  disposed  of  herewith. 

42.        Given  under her hand and seal of this court on this the 27 th   day

of September, 2019.

 Dictated & corrected by me:    

                           

        ( A. Hakim),                                               ( A. Hakim),
  Addl. District & Sess Judge-2(FTC)              Addl. District & Sess  Judge-2(FTC)       

(W.L.P Act 1972)Tinsukia                         (W.L.P Act 1972)Tinsukia 

    Transcribed by : 

P.D Phukan,  (Steno).
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APPENDIX

PROSECUTION WITNESSES:

  PW.1- Sri Suren Chandra Gohain,

       PW.2- Sri  Bhaskar Jyoti Barua, 

       PW.3- Sri Biswajit Borah, 

  PW.4- Sri  Basanta Kumar Saikia,

       PW.5- Sri Shyamanta Kumar Haloi

PROSECUTION EXHIBITS:

          Ext.1 & 3 Seizure-lists,

          Ext. 2,  Confessional  Statement of accused Sri  Chandra  Barua,

          Ext. 4, Accused's  challan, 

          Ext. 5, Offence  report,          

Ext. 6,  List  of  Enclosures, 

          Ext. 7,  Forwarding  of  the  accused,

          Ext. 8,  Permission  letter. 

             ( A. Hakim)

   Addl. District & Sessions  Judge-2(FTC)
                           (W.L.P Act 1972)Tinsukia


