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           HIGH COURT FORM NO. J (2) HEADING OF JUDGEMENT IN ORIGINAL SUIT 

 

PRESENT: - Smt. Zafreena Begum, LL.M, AJS 

Munsiff No-1, Tinsukia 

 

On this 11th day of September, 2019 

Money Suit No: - 04 of 2019 

Indian Overseas Bank, 

Tinsukia Branch, Tinsukia, 

Represented by the Branch Manager/Principal Officer 

of Indian Overseas Bank      

 ….…….Plaintiff 

Vs. 

   1.  Sri Vinay Shah 

 S/O Bindeshwar Prasad 

 R/o-Parbatia Manav Kalyan Road, 

 P.O., P.S. and District Tinsukia, Assam 
 

                               2.  Sri Bindeswari Prasad 

 S/O Late Suraj Prasad 

 R/o-Parbatia Manav Kalyan Road, 

     P.O., P.S. and District Tinsukia, Assam 

             …..……….Defendants 

 

This suit/case coming on for final hearing on 03/09/2019 in the presence of: 

Smti Priya Lodh Paul, Advocate for the Plaintiff; and 

None for the Defendant 
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and having stood for consideration to this day, the Court delivered the  following Judgment 

J U D G M E N T 

1. This suit is instituted by the Plaintiff against the Defendant for recovery of 1,06,915/- 

Fwith future interest @ 13% p.a. with half yearly rests from 20/02/2019 till the date 

of recovery of decreetal amount and cost of the suit etc.  

Plaintiffs’ Case in brief: 

2. The Plaintiffs’ case in brief is that the plaintiff is the body corporate duly constituted 

under the Banking Companies (Acquisition and Transfer of Undertaking) Act, 1970 

having its Head Office 763 Anna Salai, Chennai, India with its Branch offices, among 

other places at A.T. Road, P.O. P.S. and District-Tinsukia, Assam, represented by its 

Branch Manager/Principal Officer, Tinsukia Branch, District-Tinsukia, Assam. It is 

averred that on 21/05/2013 the Defendant No. 1, filed an application for loan along 

with proforma with invoice dated 13/05/2013 from Gargo Motors to plaintiff bank’s 

branch office at Tinsukia for a loan amount of Rs. 5,30,000/- to purchase a four 

wheeler (TATA Indigo ECS LX CR4) wherein the Defendant No. 2 expressed his 

willingness to stand as the guarantor and the Plaintiff bank after duly processing the 

said loan application on 22/05/2013 sanctioned term loan Rs. 5,30,000/- under TL 

Pushpaka Scheme and the loan carried an interest @ 11% p.a. and was repayable in 

72 EMI each of Rs. 10088/- commencing from June, 2013. 

3. It is also averred that the defendant No. 1 for availing as well as securing the said 

loan amount and for the repayment of the loan amount with interest etc., on 

22/05/2013 executed demand promissory note, deed of hypothecation and other 

required documents in favour of the plaintiff bank and the defendant No. 2 being the 

Guarantor has also executed Guarantee for Cash Credit, etc. In pursuance of the 

execution of the aforesaid documents and other required documents in favor of the 

plaintiff bank, the plaintiff bank opened a term loan account No. 054703271300009 

in the name of Defendant No. 1 with the plaintiff Bank at its Tinsukia Branch, 

Tinsukia and the amount of loan was disbursed as per requirement of Defendant No. 

1, as evident from the statement of loan account. 

4. It is further submitted that after availing the loan even through the Defendant No. 1 

has been earning profit from his said business but has intentionally neglected to pay 

the installments in the Loan Account and thereby apart from violating the financial 

discipline of the plaintiff Bank, the Defendant No. 1 failed and neglected to repay the 

Bank dues, inspite of repeated demands and request made by plaintiff and as such 
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the said Loan Account of the Defendant No. 1 has become NPA and as the 

Defendant No. 2 stood as the guarantor of the Defendant No. 1 for repayment of the 

loan amount with interest and as such the Defendant No. 2 is jointly and severally 

liable to repay the Bank dues and other charges but even the Defendant No. 2 has 

also failed and neglected to discharge his duty in repaying the Bank dues and other 

charges, instead of repeated requests and demands.  

Prayer of the Plaintiff 

A) A Judgment and decree against the Defendants for realization of the sum of 

Rs. 1,06,915/- only being the amount of loan together with interest calculated 

upto 19/02/2019 and future interest @ 13% p.a. to be calculated from 

20/02/2019 till the date of actual payment by the Defendants to the Plaintiff 

Bank as the Defendants are jointly and severally liable; 

B) A judgment and decree for enforcement of security by way of attachment and 

sale of the hypothecated vehicle as detailed in the schedule hereto below 

belonging to the Defendant No.1 and if the sale proceeds of the hypothecated 

vehicle does not satisfy the decreetal amount payable to the Plaintiff Bank with 

interest, cost, etc., as aforesaid, the liberty be granted to the Plaintiff Bank to 

recover the balance amount from the Defendants as personal decrees against 

the Defendant No.1 and 2 also as per the provision of law;  

C) Declaration of Bank charges over the hypothecated property and the sale of 

the same in protanto satisfaction of the Plaintiff’s claim; 

D) Future interest @ 13% p.a. from 20/01/2019 till the date of realization of the 

decreetal amount; 

E) Cost of the suit; 

F) Any other relief(s) to which the plaintiff may be found entitled to in the eye of 

law equity and justice.  

 

5. The Defendants did not appear to contest the case even on duly received of notice, 

so, this case proceeded ex-parte against the defendants on on 01.07.2019. 

 

6. The Plaintiff, as PW1, adduced documentary evidence to prove his case. 

 

7. Points for Determination: 
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I. Whether the plaintiff bank has sanctioned the loan amount of Rs. 5,30,000/- 

in favour of the plaintiff? 

II. Whether the Defendant has defaulted in the repayment of the loan amount? 

If yes, whether the plaintiff is entitled to recover Rs. 1,06,915/- from the 

defendant? 

III. To what other relief the Plaintiff is entitled to? 

 

8. I have heard the learned counsel for the Plaintiff and have perused the case record 

and documents exhibited in detail. 

 

Decision on Point No. 1:  

9. PW1 SRI PARTHA DEB, the Branch Manager of the Plaintiff Bank on his evidence on 

affidavit has reiterated the claims made by the plaintiff bank in the plaint. The claims 

made by the Plaintiff bank in the plaint and affidavit evidence remained unchallenged 

as the Defendant did not appear to contest the case.  

10. Ex-1 is the Application for loan dated 21/05/2013. Ex-2 is the proforma invoice dated 

13/05/2013. Ex-3 is the Sanction Letter/ Credit Sanction Advice dated 22/05/2013, 

which proves that plaintiff bank has sanctioned a sum of Rs. 5,30,000/-  to the 

defendant No. 1. Ex-3(i) is the signature of the Defendant No.1. Ex-3(ii) is the 

signature of the Defendant No.2. Ex-3(iii) & (iv) are the signatures of V.M. Thakur, 

the then Senior Manager of the Plaintiff Bank. Ex-4 is the Demand Promissory Note 

dated 22/05/2013. Ex-4(i) to (ii) are the signatures of the Defendant No.1. Ex-5 is 

the Deed of Hypothecation dated 22/05/2013. Ex-5(i) to (viii) are the signatures of 

the Defendant No.1. Ex-6 is the Guarantee for cash credit dated 22/05/2013 and Ex-

6(i) to (vii) are the signatures of the Defendant No.2, which proves that defendant 

No. 2 stood as the guarantor for the loan taken by defendant No. 1Ex-7 is the 

Agreement to pay loan in installments dated 22/05/2013 and Ex-7(i) to (ii) are the 

signatures of the Defendant No.1. Ex-7(iii) is the signature of the Defendant No.2. 

Ex-8 is the Letter of authorization to recover installments, etc from saving a/c dated 

22/05/2013. Ex-8(i) is the signature of the Defendant No.1. Ex-9 is the Letter from 

Plaintiff to Gargo Motors dated 22/05/2013. Ex-9(i) is the signature of V.M. Thakur, 

the then Senior Manager of the Plaintiff Bank. Ex-10 is the Letter by Plaintiff to LIC 

of India regarding assignment of Policies of the defendants dated 22/05/2013. Ex-

10(i) is the signature of V.M. Thakur, the then Senior Manager of the Plaintiff Bank. 

Ex-11 is the Surrender value certificate issued to the Plaintiff dated 28/05/2013. Ex-
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12 is the Revival Letter of Defendant No.1 dated 02/04/2016. Ex-12(i) is the 

signature of the Defendant No.1. Ex-13 is the Revival Letter of Defendant No.2 dated 

02/04/2016. Ex-13(i) is the signature of the Defendant No.2. Ex 14 is the demand 

notice dated 20/05/2015. Ex-14(i) is the signature of Sri Suraj Kumar the then Senior 

Manager of the Plaintiff Bank. Ex-15 is the demand notice dated 17/02/2018. Ex-

15(i) is the signature of Sri Partha Deb principal Officer/Branch Manager of the 

plaintiff Bank. Ex-16 is the demand notice dated 21/04/2018. Ex-16(i) is the 

signature of Sri Partha Deb principal Officer/Branch Manager of the plaintiff Bank. 

Ex-17 is the demand notice dated 19/05/2018. Ex-17(i) is the signature of Sri Partha 

Deb principal Officer/Branch Manager of the plaintiff Bank. Ex-18 is the notice from 

DLSA, with registration receipt dated 21/08/2018. Ex-19 is the Bank Statement with 

certificate dated 19/02/2019. Ex-19(i) is the signature of Sri Partha Deb principal 

Officer/Branch Manager of the plaintiff Bank.The documents filed by the plaintiff 

bank are admissible and proves that the defendant has taken loan from the plaintiff 

bank and the defendant is liable to repay the loan amount. 

11. The Defendants did not appear to rebut the evidence of the Plaintiff and as such on 

the basis of unrebutted evidence of the Plaintiff, I hold that Plaintiff bank sanctioned 

loan of Rs.5,30,000/- to the Defendant and defendant is liable to repay a sum of Rs. 

1,06,915/- being the amount of loan and interest etc. calculated up to 20/02/2019. 

 

Decision on Point no. II: 

12. PW1 in his evidence stated that the Defendants have defaulted in making 

repayment of the loan. As the defendants did not turn up to contest the suit, the 

evidence of PW1 has remained unrebutted and the documents so exhibited have 

remained unchallenged.   

13. On the basis of unrebutted evidence of the Plaintiff it is held that the defendant 

has defaulted in the repayment of the loan, for which an amount of Rs. 1,06,915/- 

inclusive of interest is pending as on the date of institution of the suit.  

Decision on point no. III: 

14. The plaintiff is entitled for recovery of Rs. 1,06,915/- from the defendant. As 

such, the plaintiff is granted future interest @ 6% p.a on the decreetal amount from 
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the date of institution of the suit till recovery. In addition, the plaintiff is also entitled 

to the cost of the suit. 

 

O R D E R 

In view of the above discussion and the decisions reached in the foregoing 

points for determination, the suit of the plaintiff is decreed ex-parte with cost. It is 

hereby decreed and directed that the defendants are jointly and severally liable to 

pay to the plaintiff bank an amount of Rs. 1,06,915/- being the amount of loan and 

interest etc. calculated up to 20/02/2019 with future interest @ 6 % per annum with 

half yearly rest from date of filing of suit till the date of realization of the decreed 

amount. It is also decreed for attachment of Hypothecated goods. It is also directed 

that the sale may proceed of the Hypothecated goods and if it is insufficient to 

satisfy the amount payable to the plaintiff bank with interest, cost etc, the liberty is 

granted to the plaintiff bank to recover the balance amount from the defendants as 

their personal decree.  

  

Prepare decree accordingly. The instant suit is disposed of ex-parte with cost.  

 

Given under my hand and seal of this Court this 11th day of September, 2019. 

 

 

Munsiff No.1, Tinsukia 
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APPENDIX 

 

A. PLAINTIFFS’  WITNESSES 

PW1- Sri Partha Deb 

 

PLAINTIFFS’ EXHIBITS 

Exhibit 1 - Is the Application for loan dated 21/05/2013. 

Exhibit 2 - Is the proforma invoice dated 13/05/2013. 

Exhibit 3 -Is the Sanction Letter/ Credit Sanction Advice dated   22/05/2013. 

Exhibit 3 (i)- Is the signature of the Defendant No.1. 

 Exhibit (ii)- Is the signature of the Defendant No.2. 

Exhibit 3 (iii) and (iv)- Are the signatures of V.M. Thakur, the then Senior 

Manager of the Plaintiff Bank. 

Exhibit 4 - Is the Demand Promissory Note dated 22/05/2013 

Exhibit 4 (i) to (ii) -Are the signatures of the Defendant No.1.  

Exhibit 5 - Is the Deed of Hypothecation dated 22/05/2013. 

Exhibit 5(i) to (ix)- Are the signatures of the Defendant No.1 

Exhibit 6 - Is the Guarantee for cash credit dated 22/05/2013. 

Exhibit 6 (i) to (vii)- Are the signatures of the Defendant No.2. 

Exhibit 7 -is the Agreement to pay loan in installments dated 22/05/2013. 

Exhibit 7 (i) to (ii)- Are the signatures of the Defendant No.1.  

Exhibit 7 (iii)- Is the signature of the Defendant No.2.  

Exhibit 8- Is the Letter of authorization to recover installments, etc from 

saving a/c dated 22/05/2013. 

Exhibit 8(i)- Is the signature of the Defendant No.1.  

Exhibit 9- Is the Letter from Plaintiff to Gargo Motors dated 22/05/2013. 

Exhibit 9(i)- Is the signature of V.M. Thakur, the then Senior Manager of 

the Plaintiff Bank. 

Exhibit 10- Is the Letter by Plaintiff to LIC of India regarding assignment of 

Policies of the defendants dated 22/05/2013. 

Exhibit 10(i)- Is the signature of V.M. Thakur, the then Senior Manager of 

the Plaintiff Bank.   



8 | P a g e  
 

Exhibit 11- Is the Surrender value certificate issued to the Plaintiff dated 

28/05/2013.  

Exhibit 12- Is the Revival Letter of Defendant No.1 dated 02/04/2016. 

Exhibit 12(i)- Is the signature of the Defendant No.1. 

Exhibit 13- Is the Revival Letter of Defendant No.2 dated02/04/2016. 

Exhibit 13(i)- Is the signature of the Defendant No.2.  

Exhibit 14 is the demand notice dated 20/05/2015. 

Exhibit 14(i)- Is the signature of Sri Suraj Kumar the then Senior Manager 

of the Plaintiff  Bank.  

Exhibit 15- Is the demand notice dated 17/02/2018. 

Exhibit 15(i)- Is the signature of Sri Partha Deb principal Officer/Branch 

Manager of the plaintiff  Bank. 

Exhibit 16 is the demand notice dated 21/04/2018. 

Exhibit 16(i)- Is the signature of Sri Partha Deb principal Officer/Branch 

Manager of the plaintiff  Bank. 

Exhibit 17- Is the demand notice dated 19/05/2018  

Exhibit 17(i)- Is the signature of Sri Partha Deb principal Officer/Branch 

Manager of the plaintiff  Bank. 

Exhibit 18- Is the notice from DLSA, with registration receipt dated 

21/08/2018 

Exhibit 19- Is the Bank Statement with certificate dated 19/02/2019  

Exhibit 19(i)- Is the signature of Sri Partha Deb principal Officer/Branch 

Manager of the plaintiff Bank. 

 

B. DEFENDANT’S EXHIBITS  

                              None  

 

   C.   DEFENDANT WITNESSES 

                         None 

 

 

 

 

Munsiff No.1, Tinsukia 


