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Both sides are represented.  

Today is the date fixed for order Petition No. 

1284/19, filed by the petitioner, Under Order XXII 

Rule 2 r/w sec. 151 of C.P.C., praying for 

substitution of the legal heirs/representatives of 

the deceased defendant No. 1 / Opposite party 

No. 1 Ram Chandar Beldar. 

The petitioner/plaintiff vide petition No. 1284/19 

stated that deceased defendant No. 1/ Opposite 

party No. 1 expired on 27.11.2018 at his 

residence and the petitioner/plaintiff came to 

know the fact of his death on 29.05.2019 from 

one of her friend and that the deceased 

defendant No. 1/Opposite Party No. 1 had change 

his residential address during his life time and the 

petitioner/ plaintiff filed a petition on 03/07/2018 

before the Court regarding change of address of 

the deceased defendant No. 1/ Opposite Party 
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No. 1 and the Court was pleased enough to allow 

the prayer of the petitioner/plaintiff afterwards 

the service was made at the new address of the 

deceased defendant No. / Opposite Party No. 1 

and the deceased defendant No. 1/ Opposite 

Party No. 1 filed his written statement during his 

life time. Learned counsel for petitioner submitted 

that delay caused in filing the instant petition by 

the petitioner/ plaintiff was not intentional but for 

the reason that they used to live for distance from 

the petitioner’s/plaintiff residence. The 

petitioner/plaintiff vide petition No. 1284/19 also 

stated the names of legal heirs of deceased 

defendant No. 1/Opposite party, which are Smt. 

Mina Beldar(wife), Sri Badal Beldar(son), Sri Sonu 

Beladr(son), Sri Suman Beldar(son) and Miss 

Sneha Beldar(daughter). 

Learned counsel for the opposite party No. 2 and 

3 vehemently objected to the petition and 

submitted that if is barred by limitation and hence 

not maintainable. Learned counsel for opposite 

party No. 2 and 3 submitted that the learned 

conducting counsel for deceased defendant No. 

1/Opposite party No. 1 vide petition dated 

05/03/2019 had intimated regarding the death of 

defendant No. 1/ Opposite Party No. 1 and hence 

regarding the death of defendant No. 1/Opposite 

party No. 1, on the same date it has come to the 

knowledge of the petitioner/plaintiff. 

After perusing the case record and hearing 

Learned Counsel of both sides, at the very outset, 

it may be worthwhile to have a look on the 

provision laid down under Order XXII, Rule 2 of 
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Code of Civil Procedure, 1908 which reads as 

follows. 

"Procedure where one of several plaintiffs 

or defendants dies and right to sue 

survives" 

Where there are more plaintiffs or defendants 

than one, and any of them dies, and where the 

right to sue survives to the surviving plaintiff or 

plaintiffs alone, or against the surviving defendant 

or defendants alone, the Court shall cause an 

entry to the effect to be made on the record, and 

the suit shall proceed at the instance of the 

surviving plaintiff or plaintiffs, or against the 

surviving defendant or defendants. 

Order XXII of CPC lays down a comprehensive 

procedure for filing an application for bringing the 

legal heirs of the deceased plaintiff/defendant on 

record. The said application must be filed within 

90 days from the date of death of the litigant. If 

right to sue does not survive, the death will put 

an end to the suit, and if right to sue survives the 

death will not put an end to the suit. If the 

application for substitution of the legal 

representatives is not made within the aforesaid 

90 days (stipulated under Article 120 of the 

Limitation Act), the suit shall stand abated 

automatically. No specific order should be made 

in this regard  

In the instant case in hand, perusal of the case 

records reveals that the learned counsel for the 

deceased defendant No. 1/ Opposite Party No. 1 

had intimated regarding death of defendant No. 
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1/ Opposite Party No. 1 on 05/03/2019 vide 

petition No. 486/19 but however in the instant 

petition the petitioner/plaintiff stated that she 

came to know about the death of defendant No. 

1/opposite party No. 1 on 29/05/2019 from one 

of her friend, which is not acceptable, as the 

learned counsel for deceased defendant No. 

1/Opposite party No. 1 intimated the Court 

regarding death of defendant No. 1/Opposite 

party No. 1 on 05/03/2019 and hence the 

petitioner/ plaintiff is considered to have 

knowledge regarding death of defendant No. 

1/Opposite party No. 1 on 05/03/2019. Now, it is 

pertinent to see whether the petitioner/ plaintiff 

has filed the petition within the period of 

limitation or not. Perusal of case record reveals 

that although the petitioner/ plaintiff had the 

knowledge of death of defendant No. 1/Opposite 

party No. 1 on 05/03/2019, but the instant 

petition under Order XXII, Rule 2 CPC read with 

Section 151 CPC has been filed by the petitioner/ 

plaintiff on 04/06/2019, which is beyond the 

period statutory period of limitation of 90 days 

and hence the same is barred under the 

Limitation Act. Consequently, the instant suit 

stood abated against deceased defendant No. 

1/Opposite party No. 1 automatically upon the 

expiry of the limitation period, as aforesaid, owing 

to non-substitution of the legal representative of 

deceased the defendant No. 1/Opposite party No. 

1. 

Now, therefore, in order to set aside the aforesaid 

abatement of the suit against deceased defendant 

No. 1/Opposite party No. 1 and to substitute the 
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legal heirs of the deceased defendant No. 

1/Opposite party No. 1 the petitioner/plaintiff 

must satisfy the Court that she was prevented by 

any sufficient cause from making the application 

for substitution within the period of limitation. A 

bare perusal of the averments in the petition No. 

1284/19 would go to show that the 

petitioner/plaintiff has not assigned any sufficient 

cause for not making the application for 

substitution within 90 days from the date of death 

of defendant No. 1. It is pertinent to note that 

there is no separate application filed for 

condonation of delay in filing petition Under Order 

22, Rule 2 CPC. In the instant petition she has 

only stated that “delay caused in filing the instant 

petition by the petitioner/plaintiff was not 

intentional but for the reason that they used to 

live for distance from the petitioner’s/plaintiff 

residence”. But as already discussed above, the 

petitioner/ plaintiff had got the knowledge of the 

death of defendant No. 1/Opposite party No. 1 on 

05/03/2019 when the learned counsel for 

deceased defendant No. 1/Opposite party No. 1 

filed petition, but the petitioner/plaintiff has been 

negligent and inactive in not taking timely steps 

to substitute the legal heirs of the deceased 

defendant No. 1/Opposite party No. 1 in the suit. 

This being so, the petitioner/plaintiff has utterly 

failed to make out any sufficient cause. In this 

context, the following observation of the Hon’ble 

Supreme Court in Balwant Singh v. Jagdish 

Singh,(2010) 8 SCC 685: (2010) 3 SCC 

(Civ)537 is worth noting: 

“33. Furthermore, it is also a well-settled canon of 
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interpretative jurisprudence that the Court should 

not give such an interpretation to the provisions 

which would render the provision ineffective or 

odious. Once the legislature has enacted the 

provisions of Order 22, with particular reference 

to Rule 9, and the provisions of the Limitation Act 

are applied to the entertainment of such an 

application, all these provisions have to be given 

their true and correct meaning and must be 

applied wherever called for. If we accept the 

contention of the learned counsel appearing 

for the applicant that the Court should take 

a very liberal approach and interpret these 

provisions (Order 22 Rule 9 CPC and 

Section 5 of the Limitation Act) in such a 

manner and so liberally, irrespective of the 

period of delay, it would amount to 

practically rendering all these provisions 

redundant and incorporative. Such 

approach or interpretation would hardly be 

permissible in law. 

34. Liberal construction of the expression 

“sufficient cause” is intended to advance 

substantial justice which itself presupposes 

no negligence of inaction on the part of the 

applicant, to whom want of bona fide is 

imputable. There can be instances where the 

court should condone the delay; equally there 

would be cases where the court must exercise its 

discretion against the applicant for want of any of 

these ingredients or where it does not reflect 

“sufficient cause” as understood in law.( 

Advanced Law Lexicon, P. Ramanatha Aiyar, 2nd 
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Edn., 1997) 

35. The expression “sufficient cause” 

implies the presence of legal and adequate 

reasons. The word “sufficient” means 

adequate enough, as much as may be 

necessary to answer the purpose intended. 

It embraces no more than that which provides a 

plentitude which, when done, suffices to 

accomplish the purpose intended in the light of 

existing circumstances and when viewed from the 

reasonable standard of practical and cautious 

men. The sufficient cause should be such as it 

would persuade the court, in exercise of its 

judicial discretion, to treat the delay as an 

excusable one. 

These provisions give the courts enough power 

and discretion to apply a law in a meaningful 

manner, while assuring that the purpose of 

enacting such a law does not stand frustrated.” 

In the light of the foregoing discussion, I am of 

the considered opinion that the substitution 

petition bearing No. 1284/19 is liable to be 

rejected. It is accordingly rejected. In the result, 

this Court has no alternative but to hold that the 

suit stands abated against deceased defendant 

No. 1/Opposite party No. 1. 

The instant Misc (j) Case stands disposed of. 

 

 


