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Both sides are represented.  

Today is the date fixed for order Petition No. 

1330/19, filed by the petitioner, Under Order I 

Rule 10(2) of Code of Civil Procedure, praying to 

delete the names of the plaintiff No. 7 & 9 from 

the connected Title Suit No. 16/2011, for the ends 

of justice. 

The petitioner/plaintiff vide petition No. 1330/19 

stated that among the plaintiffs, the two co-

plaintiffs being plaintiff No. 7, Mst. Noor-e-Afsan 

and plaintiff No. 9 Mst. Jabin-e-Afsan have 

expired and the suit is competent even without 

them or their legal heirs and as such the 

remaining plaintiff intend to continue the suit 

without them.  In the petition the petitioners  

have not mentioned when plaintiff No. 7 and 9 

have expired, but, however, death certificate of 

plaintiff No. 7 Mrs. Noor-e-Afsan (since deceased) 
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expired on 06/01/2016 and plaintiff No. 9 Mst. 

Jabin-e-Afsan expired on 15/12/2017. 

Learned counsel for the opposite 

parties/defendants vehemently objected to the 

petition and submitted that as the right to sue 

survive in favour of legal heirs of the said 

deceased plaintiffs, so their names either is to 

substituted by the present plaintiffs or the suit is 

to be abated under the  law.  

At the very outset it is pertinent to point out that 

the petitioners has filed this petition under Order 

I Rule 10(2) of Code of Civil Procedure which 

contemplates that Court may strike out or add 

parties. The provision under Order I Rule 10 (2) 

of CPC reads as follows. 

“ The Court may at any stage of the proceedings, 

either upon or without the application of either 

party, and on such terms as may appear to the 

Court to be just, order that the name of any party 

improperly joined, whether as plaintiff or 

defendant, be struck out, and that the name, of 

any person who ought to have been joined, 

whether as plaintiff or defendant, or whose 

presence before the Court may be necessary in 

order to enable the Court effectually and 

completely to adjudicate upon and settle all the 

questions involved in the suit, be added.” 

In the instant case, perusal of the petition reveals 

that the plaintiff No. 7 and 9 have expired and 

hence the provision under Order I Rule 10 (2) of 

CPC has no application to the present situation. It 

needs no emphasis that if a party dies during the 
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pendency of the suit, then the provisions 

enshrined in Order XXII of CPC will come into play 

and the legal representatives/heirs of such 

deceased party have to be substituted in 

conformity with the procedure mentioned therein. 

At this juncture it is pertinent to mention that in a 

civil suit, if any of the party to the suit dies and if 

right to sue survive then the suit can be 

continued by the heir or legal representative of 

the deceased party. If in any case where right to 

sue does not survive the suit will come to an end. 

The most essential element which affects the 

abetment of the suit after the death of party is 

the survival of right to sue; if that is there then 

the suit can be continued. 

The provision laid down under Order XXII, Rule 2 

of Code of Civil Procedure, 1908 relates to the 

procedure if one of the several plaintiff dies and 

right to sue survives and will be applicable in the 

instant suit. Order XXII, Rule 2 of Code of Civil 

Procedure, 1908 reads as follows. 

"Procedure where one of several plaintiffs 

or defendants dies and right to sue 

survives- Where there are more plaintiffs or 

defendants than one, and any of them dies, and 

where the right to sue survives to the surviving 

plaintiff or plaintiffs alone, or against the surviving 

defendant or defendants alone, the Court shall 

cause an entry to the effect to be made on the 

record, and the suit shall proceed at the instance 

of the surviving plaintiff or plaintiffs, or against 

the surviving defendant or defendants.” 
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Order XXII of CPC lays down a comprehensive 

procedure for filing an application for bringing the 

legal heirs of the deceased plaintiff/defendant on 

record. The said application must be filed within 

90 days from the date of death of the litigant. If 

right to sue does not survive, the death will put 

an end to the suit, and if right to sue survives the 

death will not put an end to the suit. If the 

application for substitution of the legal 

representatives is not made within the aforesaid 

90 days (stipulated under Article 120 of the 

Limitation Act), the suit shall stand abated 

automatically. No specific order should be made 

in this regard.  

Order XXII Rule 9 deals with the effect of  

abatement. On a plain reading of the provision, it 

becomes apparent that where a suit abates under 

Order XXII, no fresh suit can be brought on the 

same cause of action. This provision also enables 

the plaintiff or the legal heirs of the deceased 

plaintiff to move an application for setting aside 

the abatement; and if it is proved that he was 

prevented by any sufficient cause from continuing 

the suit, then, the Court is empowered to set 

aside the abatement and the provision for 

condonation of delay as envisaged under Section 

5 of the Limitation Act shall apply to such 

application.  

In the instant case in hand, perusal of the case 

records reveals that the plaintiff No. 7 expired on 

06/01/2016 and plaintiff No. 9 expired on 

15/12/2017. Consequently, the instant suit stood 

abated against deceased plaintiff No. 7 and 9 
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automatically upon the expiry of the limitation 

period, as aforesaid, owing to non-substitution of 

the legal representative of deceased the plaintiff 

No. 7 and 9. Hence n view of the above 

discussion it is clear that the prayer of the 

petitioners to delete the names of the plaintiff No. 

7 and 9 from the suit is not tenable and 

applicable under law. 

In the light of the foregoing discussion, I am of 

the considered opinion that the petition bearing 

No. 1330/19 is liable to be rejected. It is 

accordingly rejected. In the result, this Court has 

no alternative but to hold that the suit stands 

abated against deceased plaintiff No. 7 and 9.  

The instant Misc (j) Case stands disposed of. 

 


