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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 296 of 2017 

U/Sec 448/323/34 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

(1) SRI BIRSA KONWAR 

S/O: SRI SOMARU KONWAR 

ADDRESS: NO.1 ASOMIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

(2) SMTI SENE KONWAR 

W/O: SRI BIRSA KONWAR 

ADDRESS: NO.1 ASOMIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mrs. JURI GOGOI KAUR, LEARNED LEGAL AID COUNSEL 

OFFENCE EXPLAINED ON:  25-02-19 

EVIDENCE RECORDED ON: 17-06-19 & 15-07-19 

ARGUMENT HEARD ON: 12-09-19 

JUDGMENT DELIVERED ON: 25-09-19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 14-05-17 at around 3:00 

pm while she was inside her house and busy with her household activities three 
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persons of their same gaon i.e. Birsa Konwar, Smti Sukrmoni Konwar and Smti 

Chene Konwar entered into her house and without any reasons directly attacked her 

with sharp “dao”and caused grievous injury on her left arm (bone). They also 

outrage her modesty by disrobing her and while her nephew Sri Bitu Tanti went 

there to rescue her from the clutches of the culprits they hit him on the back side of 

his head with the blunt side of the same Dao. But she do not know the reasons of 

their these ill and evil acts. Thereby she lodged the FIR. The criminal law was set in 

motion with the lodging of the FIR. 

2. In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 108/2017 U/sec 

448/326/354 B/323/34 of IPC and the case was entrusted to SI GAURANGA DEY for 

investigation and finally after completion of investigation the charge sheet was 

submitted by him against the accused person U/sec 448/323/34 of IPC.  

3. In this case the accused persons appeared before the court and they were allowed 

to go on bail by my learned predecessor and as per section 207 of CrPC & the 

offences U/sec 448/323/34 of IPC were read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. In this case the 

prosecution has adduced as many as six PW’S to prove the case. In this case the 

statement of the accused person is hereby recorded and his plea is of total denial. 

The defence does not want to adduce any DW’s from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: 

Whether the accused persons in furtherance of common intentionon 14-

05-17 at 3:00 P.M. entered into the house of the informant& thereby 

committed house trespass which was used as a house of human dwelling 

and thereby committed an offence punishable u/sec 448/34of IPC? 

POINT FOR DETERMINATION NO.2: 

Whether the accused persons in furtherance of common intentionat the 

same time and place had voluntarily caused hurt to informant and her son 

and thereby committed an offence punishable u/sec 323/34of IPC? 
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Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together: 

6. PW1 in her evidence has deposed that she know the informant. She know the 

accused persons. On the day of occurrence she asked one Babu about his son and at 

that time she asked one neighbour i.e. one young boy. He said that he did not see 

her son. The accused person’s mother had used slang words against her. The 

accused mother came with a dao to assault her. The husband came there. At that 

time it was the mother of the accused who told the accused and his wife something 

and thereafter the accused persons came to her home and told her to come out. The 

accused came inside the house and thereafter the male accused assaulted her with a 

bamboo. The accused also assaulted her with a dao on her hand. Her son was 

assaulted which she saw. i.e. Bitu Tanti. It was Birsa who assaulted her son. They 

went to the Thana and lodged the case. She and her son were taken to the medical. 

The police saw the blood stains and handed over the dao to the police at the Thana. 

The dao belonged to the accused persons. Ext.1 is the FIR and Ext.1(1) is his 

signature. Ext.2 is the seizure list, Ext.2(1) is his signature.  

7. During cross examination she has stated that she do not know who drafted the FIR. 

But it was written by some person. The FIR was read over to her. The incident took 

place at 3:30 P.M. The house of Buknu, Biren Telli, Krishna Bhmij are near his house 

and thereafter the houses of the accused are there. In order to reach the house of 

the accused persons one needs to cross one house from their house. She sustained 

injury on her hand, shoulder and leg. The police seized the dao from their house 

from their zimma. The police did not seize any Lathi. Her husband and her children 

aged 20 years, 16 years & 13 years. At the time of occurrence it was Bitu & Dipali 

Garh who were present there. The other children were not there. Her husband went 

to the market. The suggestions put forward are of total denial.  

8. PW2 in his evidence has deposed that the informant is her mother. He know the 

accused persons. On the day of occurrence her Bar Maa “Seema Garh” was working 

at home. It was the mother of the accused who quarrel with her mother. The 

accused Birsa Garh came with a dao and had cut Seema Garh on her hand. The 

accused Birsa had assaulted her on her head with a bamboo. They went to the 

Thana and lodged the case. He and Seema were taken to the medical and 

undergone medical treatment.  

9. During cross examination he stated that on the day of occurrence Seema Garh at 

first went in search of the boy to the house of Birsa. Her brother was playing there. 
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The boy was found in the road playing. The police recorded his statement. At the 

time of occurrence his father went for his work and other boys went to school. The 

suggestions put forward are of total denial.  

10. PW3 in his evidence has deposed that the informant is his mother. He know the 

accused persons. It was Sunday he got a call by his friend and he came there. He 

was informed by Seema Garh that she was assaulted by Birsa. He saw the injuries 

and blood. The case was lodged. He heard that she was assaulted with a dao. The 

dao was seen by him and Seema handed over the dao. Ext.2 is the seizure list, 

Ext.2(2) is his signature.  

11. During cross examination he has stated that he signed Ext.2 at the police station. 

Ext.2 was read over to him. The dao was shown by Seema to the police. He was not 

there at the place of occurrence and because of it in reality what happened there he 

do not know.  

12. PW4 in her evidence has deposed that the informant is known to her. She know the 

accused persons. On the day of occurrence she heard about the quarrel between 

Birsa, Birsa mother & his wife with Seema. She heard that Birsa had assaulted 

Seema & her son. Seema told her that she was assaulted with a dao. The police took 

the dao. Ext.2 is the seizure list Ext. 2(3) her signature. 

13. During cross examination she has stated that her house is far from the house of 

Seema. She heard from others about the occurrence. She did not see the 

occurrence.  

14. PW5 in his evidence has deposed that on 14-05-17  he was working at Digboi Civil 

Hospital on emergency duty. On that day he examined Bitu Tanti aged 17 years male 

vide police requisition No. 108/17 and on examination he found tenderness over the 

scalp of the occipital region. The age of injury is probably fresh, nature of injury is 

simple. The weapon is blunt weapon. The injury was not dangerous. Ext.3 is the 

injury report. Ext.3(1) is his signature. On that day he also examined Sima Garh, 

aged 35 years female vide hospital registration No. 4442 and on examination he 

found laceration over the forearm nearly 1 x 2 x ½ cm. The wound was fresh, simple 

and weapon is blunt one. The injury was not dangerous. He also found laceration 

over elbow nearly 1 cm x 1 cm x ¼ cm. The age of injury is probably fresh. Nature 

of injury is simple. The weapon is blunt weapon. The injury was not dangerous. Ext.4 

is the injury report. Ext.4(1) is his signature.  

15. During cross examination he has stated that he examined Bitu Tanti at 5:20 pm. The 

time of examination of Seema Tanti is not mentioned in the report. There is no 
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specification identification mark of both the injured persons. This kind of injury of 

boht the persons can be caused by falling down also. He have not mentioned the 

side i.e. right or left side is not mentioned in the report of Seema Garh.  

16. PW6 in his evidence has deposed that he know Seema Garh. He know the accused 

persons. It was Sunday he went to the market. He heard that there was a quarrel. 

He do not know the reason behind it.  

17. His cross examination has been declined by defence side.  

I have heard the arguments of the learned Asst.PP & the learned legal aid 

counsel. 

18. From the perusal of the evidence on record it appears that there is no such evidence 

brought to light by the prosecution side that the incident took place inside the house 

of the informant. Hence, in such a case the prosecution has failed to bring to light 

the ingredients of section 448/34 of IPC. 

19. There is another important issue which needs to be dwelt upon in this case which 

deals with the offence u/sec 323/34 of IPC. 

20. It appears from the evidence of PW’S including the evidence of PW1 that there was a 

quarrel which took place between the informant and the mother of accused person. 

This said has been admitted by PW2 also. But in this case, it is apparent from the 

evidence of PW1 & PW2 that the accused person i.e. BIRSA had assaulted both the 

victims and the said cannot be denied at all. During the cross examination of PW1 & 

PW2 there was nothing brought on record to shake the credibility of PW1 & PW2. 

The cross examination of PW1 & PW2 who are the star witness of this case has been 

in the form of suggestions.  

21. The star witness of this case is PW1 & PW2 were present there at the place of 

occurrence. This is evident that PW1 & PW2 had sustained injuries and it cannot be 

denied at all.  

22. It has also come to light that PW1 & PW2 are interested witness. But the law is quite 

clear on this issue as laid down by the hon’ble supreme court in Bolineedi 

Venkataramaiah Vs State Of Andhra Pradesh1 AIR 1994 SC 76wherein the 

hon’ble supreme court has held, “…However, since they are interested 

witnesses, their evidence was subjected to greater scrutiny and one of the 

tests applied is whether the specific overt acts are attributed to them so 

that the omnibus allegations may not be accepted so as to rule out the 

                                                           

1 
AIR 1994 SC 76 
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possibility of implicating some innocent persons. In appreciating evidence 

of this kind of witnesses, the courts have always considered that such of 

those accused to whom specific overt acts have been attributed 

consistently and the same is corroborated by the medical evidence and the 

circumstances of the case, can safely be convicted…” 

23. The evidence of PW1& PW2 are vital in this case as they were the witnesses who 

were victims of this case. The evidence of such witnesses needs to have more 

careful scrutiny and with caution.  

24. Even if it appears that there was cross examination of PW1 & PW2 at length but it 

appears that there is no momentum which has been brought to light by the defence 

to get the ball in their favour. It cannot be denied that the injured i.e. PW2 didn’t 

sustain any injury.  

25. The evidence of PW3 & PW4 also points out that there was an occurrence and they 

heard that BIRSA had assaulted them. There is no denial of it. Even if PW3 & PW4 

are hearsay witness of this case their evidence cannot be set aside. The evidence of 

PW-1 & PW2 also corroborates the evidence of other PWs and even if PW3 & PW4 

whohappens to be a hearsay witness, and their evidence can be accepted. This itself 

proves the chain of circumstances that the accused person BIRSA had cut the 

injured. But the prosecution side has failed to bring to light the role of the other 

accused person.  

26. At this juncture, this court had perused the medical evidence of PW5. On perusal of 

his evidence it appears that the said is having sufficient corroboration with the 

evidence of other PW’S. 

27. At this stage, it needs to be pointed out that whether the accused person BIRSA was 

having the intention to cut the victims of this case.  The word “intention” has not 

been defined. However, intention can be defined as the act of the will directing an 

act or a deliberate omission2. In this case the prosecution needs to bring to light 

what was the intention of the accused at the stage of commission of the crime. 

There is no doubt that there was a quarrel with the mother of the accused and the 

informant before the occurrence. It is clear that the accused was having his intention 

to cut the victims. There is no doubt that the victims had sustained injuries with a 

dao. This clearly proves that the accused person BIRSA was having the intention to 

commit the offence.  

                                                           
2
LAL BATUK, “ THE LAW OF EVIDENCE”, 19TH EDITION (REPRINT) 2012 at page 60 
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28.  PW-1, PW-3 & PW4 were examined as seizure witness and on perusal of the Ext. 2 

it appears that the I/O had seized the weapon of the offence. It is clear that the 

accused person had used one dao in connection with the offence and the said dao is 

a sharp cutting weapon. The seizure witnesses had admitted that the said dao was 

handed over to the police by the victim cum informant. But it is clear that the said 

weapon is a weapon of offence which was used for the crime.  

29. The statements of the accused persons was recorded u/s 313 of CrPC and their pleas 

are of total denial. There were some of the persons who were not examined by the 

I/O. But in this case the I/O has not been examined by the prosecution side. There is 

no doubt that the evidence of I/O is required in a case to prove the omissions and 

contradictions but in this case even if the I/O has not been examined the said will 

not prejudice the accused persons. There is no contradictions or omissions brought 

to light during the cross examination of the PW’S so as to prove it.  

30. This is quite evident and crystal clear that the accused person BIRSA KONWAR was 

involved in the commission of the offence wherein he had assaulted the injured and 

it was because of the act of the accused the injured had sustained injuries. The role 

of the accused SENI KONWAR couldn’t be proved in this case by the prosecution side 

beyond reasonable doubt.  

31. Finally I am of the opinion that the accused person BIRSA KONWAR is involved in the 

said crime and all the ingredients U/sec 323 of IPC has been proved by the 

prosecution by relying upon 6 PW’s and hence the accused personBIRSA KONWAR is 

held guilty for an offence U/sec 323 of IPC. The prosecution side has failed to prove 

the case against the accused person u/sec 448/34 of IPC.  

32. Now let me considered whether the accused person BIRSA KONWAR is 

entitled to get benefit of probation in this case. 

33. From the perusal of the evidence on record it seems clearly that the accused person 

had an intention to commit the said offence. In the light of growing crime rate in 

society and social environment of villages/towns/cities such crime should not go 

unpunished. Considering the all aspects I decided that the accused person will not be 

released on probation as per sec 3 and sec 4 of the Probation of Offenders Act 1960. 

HEARING OF POINT OF SENTENCE 

34. Now I proposed to pass appropriate sentence after hearing the convict namely 

BIRSA KONWAR. Heard the convict on the point of sentence. He has prayed mercy 

of the court considering his family and future life as well as being the bread earner of 

his family. With regard to the point of sentence there is a duty cast upon the court to 
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keep the following objectives in mind while sentencing accused person the social 

interest and consciousness of the society, seriousness of the crime and the criminal 

history of the accused, the undue sympathy to impose inadequate sentence would 

do more harm to the public at large, the imposition of inadequate sentence would 

undermine the public confidence in the efficacy of law and society cannot endure 

such threats.  

35. I have heard the learned defence counsel and the learned Asst. P.P. on the point of 

sentence. The learned Asst.PP has submitted that the accused person should get 

adequate amount of punishment and the learned defence counsel had submitted 

that the court may be lenient on the accused person on the point of sentence as the 

accused person is having his family and future life. 

36. I have considered few factors mitigating connected to the case of the prosecution, 

while coming to the decision about what punishment would serve justice in this case. 

I found that the accused is aged 21 years and he has prayed for some relief. The 

victim had sustained injury and had undergone treatment.  

ORDER 

The accused personBIRSA KONWAR is hereby convicted of the offence leveled 
against him U/sec 323 of IPC. Having regard to the nature of offence 
submission of the convict as well as after hearing the learned defence counsel 
and the learned Asst. P.P and circumstances of the present case I hereby 
sentence the accused person namely BIRSA KONWAR U/sec 323 of IPC to 
undergo simple imprisonment of 225 days (Two hundred and twenty five 
days) i.e. for a period of seven & half months.  

The period of detention already undergone by the accused person BIRSA 
KONWAR (if any) in judicial custody during the investigation, the enquiry or 
trial of the instant case shall be “set off” as per provisions of sec 428 of CrPC. 

Let a copy of the judgment be given to the convict free of cost under Sec 363 
of CrPC immediately. 

Let release order be issued against the under trial prisoner BIRSA KONWAR if 
not required in any other case as the accused has been in judicial custody 
since the last 225 days and hence his conviction is hereby set off.  

The prosecution has failed to prove the case against the accused SENE 
KONWAR u/sec 323 of IPC beyond reasonable doubt and she is hereby set at 
liberty. The offences u/sec 448/34 of IPC couldn’t be proved against both the 
accused persons.  

Make necessary entry in the judgment register 

The seized articles be disposed of as per procedure of law. 

Given under my hand and seal of this court on this the 25TH day of 
SEPTEMBER, 2019 at MARGHERITA COURT  

SALEH AHAMMAD 
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SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

     MARGHERITA, TINSUKIA                                     

 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SMTI. SEEMA GARH 

PW2: SRI BITU TANTI 

PW3: SRI BUDHWA BHUYAN 

PW4: SMTI. RAJNI RAOTIA 

PW5: Dr. PRASANTA BORUAH, M/O 

PW6: KAUSHALYA KONWAR 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS: 

EXT 1 IS THE FIR 

EXT 1(1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE SEIZURE LIST 

EXT 2(1), 2(2) & 2(3) ARE THE SIGNATURES OF PW1, PW3 & PW4 

EXT 3 IS THE INJURY REPORT 

EXT 3(1) IS THE SIGNATURE OF PW5 

EXT 4 THE INJURY REPORT 

EXT 4(1) IS THE SIGNATURE OF PW5 

DEFENCE EXHIBITS: NIL 

        SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 


