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JUDGMENT: 

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that on 07/06/12 at about 4:00 

P.M. the vehicle bearing registration no. AS 04E 0214 (BOLERO) which was coming 

from Duliajan towards Digboi was being driven by the accused in a negligent 

manner. The said vehicle had knocked down the sister of the informant aged 10 

years while she was about to enter the house after coming from school. She had 

sustained grievous injuries and she was admitted at the DIGBOI IOC hospital but she 

was declared as dead. The informant lodged the FIR. The criminal law was set in 

motion with the lodging of the FIR. 

2. In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 117/12 U/sec 

279/304A of IPC and the case was entrusted to S.I. ABHISHEK RAJKHOWA for 

investigation and finally after completion of investigation the charge sheet was 

submitted by him against the accused person U/sec 279/304 A of IPC.  

3. In this case the accused person appeared before the court and he was allowed to go 

on bail by my learned Predecessor and as per section 207 of CrPC & the offences 

U/sec 279/304A of IPC was read over and explained to the accused person to which 

he pleaded not guilty and claimed to be tried. In this case the prosecution has 

adduced as many as thirteen PW’S to prove the case. In this case the statement of 

the accused person is hereby recorded and his plea is of total denial. The defence 

does not want to adduce any DW’s from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1:Whether the accused person was 

driving the vehicle AS 04E 0214 (BOLERO)and thereby endangering human 

life on 07-06-2012 at 4:00 P.M. whereby the accused was driving the 

vehicle in a very rash and negligent manner and in the said process the 

caused injuries to the sister of the complainant & thereby committed and 

offence punishable U/sec 279 of IPC? 

POINT OF DETERMINATION NO.2:Whether the accused person had caused 

death of the informant’s sister by driving the vehicle bearing no. AS 04E 

0214 (BOLERO)in a rash and negligent manner at the same time and place 



3 
 

and thereby committed an offence punishable U/sec 304 A of IPC? 

Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together: 

6. PW1 in his evidence has deposed that he know the informant and the accused of this 

case. About seven years ago one day at about 3-30/4 pm Shankar Upadhya informed 

him over phone that his daughter Bidisha was dashed by one Bolero vehicle in front 

of the house and he told him to go to the Digboi IOC hospital. Hewent there and saw 

Bidisha had died.  

7. In his cross examination he stated that he did not see the accident. He does not 

know for whose fault the accident took place. At the time of accident there was no 

elderly person with Bidisha.  

8. PW-2 in his evidence has deposed that on 07-06-12 at about 4:00 pm it was his 

daughter Bidisha who was going to home from school on foot. At that time it was a 

Bolero vehicle which had knocked down the deceased in front of the house which he 

heard. At that time he was on his way to Tinsukia. He was informed by one boy. He 

went to the IOC hospital and found Bidisha had expired.  

9. During his cross examination he stated that Bidisha got down from the auto and 

after crossing the road was waiting for her elder sister. There was no elderly person 

with Bidisha at the time of accident. The elder sister of Bidisha did not cross the road 

as she was taking out the bag. He did not saw the occurrence.  

10. PW 3 in his evidence has deposed that he is the informant of this case. Ext. 1 is the 

FIR. Ext.1(1) is his signature. On 07-06-2012 it was his niece Bidisha Upadhya at 

about 4:00 PM while crossing the road at Balijan one Bolero vehicle coming from the 

opposite direction knocked down his niece. His grandmother saw the accident. His 

elder brother Kesab Upadhaya informed him about the accident. He reached the 

IOC, Digboi Hospital and found deadbody of Bidisha lying at morgue. At that time 

Bidisha was 10 years old.  

11. During cross examination he stated that the place of occurrence is Digboi-Duliajan 

road. All the vehicles including oil carrying vehicle used to ply by that road. There 

was no senior person to guide Bidisha to cross the road. The registration numbers of 

the finding vehicle is AS-04-E-0214 which was the driver of the offending vehicle as 

informed by O/C, Digboi P.S. He do not have personal knowledge as to which vehicle 

caused the accident. The offending vehicle Bolero picked up Bidisha and took her to 

hospital and he is humbled to his efforts. He found the offending vehicle and 

accused at P.S. campus and O/C showed him and after that he drafted the FIR. He 
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cannot say if another vehicle narrowed the road space after parking of the auto 

rickshaw. The suggestions put forward is of total denial.  

12. PW-4 in his evidence has deposed that in the month of June, 12 at about 4-30 pm he 

along with other persons were coming to Digboi from Duliajan by a Bolero vehicle. 

The vehicle was driving by the accused. While they reached Kali Mandir one Bolero 

vehicle over took their vehicle. They saw a girl lying on the road in injured condition. 

They picked up the girl and driver/accused took her to IOC hospital, Digboi.  

13. During cross examination he stated that their vehicle was at a speed of 30/40 km per 

hour. He saw the girl getting down from an auto-rickshaw and crossing the road 

without being attended by adult members.  

14. PW5 in her evidence has deposed that informant is her cousin. She know the 

accused. The incident took place on 07-06-2012. On that day at about 4 pm she 

along with her sister Bidisha Upadhya got down from the auto rickshaw in front of 

one house at Balijan. It was her sister who was crossing the road and she was 

standing on the other side of the road. One Bolero vehicle coming from Duliajan side 

to Digboi in a high speed knocked down her sister. The colour of the Bolero was dark 

green. The vehicle was stopped and she saw the accused driving that vehicle at the 

time of accident. The nearby people gathered at the place of occurrence. There were 

two persons including the accused inside the vehicle. They were compelled to get 

down from the vehicle by the nearby people. She along with some neighbour’s took 

her sister to the IOC hospital, Digboi by the vehicle of the accused. Her sister 

succumbed to her injuries.  

15. During her cross examination she has stated that there were 12 students in the Auto 

rickshaw. There were no senior people inside the auto rickshaw. The auto rickshaw 

where they travelled on the day of occurrence was not the same auto rickshaw with 

which they used to go school. At the time of occurrence she was a student of class-

VIII. There was on the opposite side of the road where they were dropped. She 

cannot say the speed kilometer of the vehicle. It was her sister who got down from 

the auto first and thereafter she got down. While she was taking her books the 

accident took place. There was none guiding her sister to cross the road. When the 

accident took place she heard a bang and she was collecting her books. Not a single 

vehicle stopped after the accident except the vehicle of the accused. Apart from the 

auto driver and the passengers of the offending vehicle there were no senior person 

to see the occurrence. She cannot remember the name of the persons who gathered 

at the place of occurrence after the accident. There are two cross junctions road at 
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the place of occurrence. There is a culvert near the place of occurrence. The incident 

did not take place on the metallic part of the road as shown in the sketch map. So 

far as she remembers her sister was standing in between the grass part and metallic 

part of the road where sands were placed. Her sister was standing after metallic part 

of the road and before the grass part were stone, gravels are placed. The auto 

rickshaw was parked on the other side of the road. She cannot say if anyone apart 

from her saw the accident. The suggestions put forward are of total denial. 

16. PW6 in his evidence has deposed that it was Debakanta Mech, who informed that his 

vehicle was not in working condition and he was insisted to take 6 students. His 

vehicle was stopped and he applied the hand brake and the said girl got down. The 

girl ran towards his house. There were two colour vehicles namely gray and silver. 

He told them not to go. He heard the sound and one vehicle ran away and another 

applied the brakes. The girl was lying down in front of the vehicle. The people did 

not  came there and he shouted there. He had sent the injured girl in the vehicle of 

the accused person. The accused took the victim to the hospital. He cannot say 

whose vehicle was involved, but he can say that as the accused took the injured in 

his vehicle he has been implicated as an accused person.  

17. During his cross examination he stated that the accused was driving a silver vehicle 

and the said grey colour car left the place of occurrence. The accused applied the 

brakes. The house of the victim was at the opposite and public road and hence he 

instructed the victim not to cross the road till she can. But the victim ran from the 

back side of the vehicle. If a vehicle comes from the opposite direction than the 

vision of the crossing the road by a child may not be on his clear vision. There were 

no guardian or senior member to take care of the vehicle. When the people heard 

about the noise they did not came there. The accused took the victim to the hospital 

hurriedly and he remained present on the spot to inform the people in an around the 

accident. The victim was having one elder sister and who was aged 10/11 years in 

his auto. She was collecting both their books from his auto when the incident took 

place. He did not saw the speed of the vehicle. He heard the sound. He could not 

notice any rough driving.  

18. PW-7 in his evidence has deposed that he was returning from duty in the vehicle of 

the accused from Duliajan the accused had applied the brakes. He saw that there 

was one girl lying down. The accused applied brakes near the turning of Balijan. The 

accused said that he did not commit the accident. They came out of the vehicle 

along with 3/ 4 passengers. The victim was taken to IOC hospital and the victim 
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expired there. 

19. During the cross examination he stated that the accused applied the brakes and he 

saw that there was another vehicle from the same side. The said vehicle speeded 

away from the place of occurrence. it was due to the hard application of the brake 

the road bored the mark of tyres and the victim was about a distance of 5/6 feet 

away from the vehicle. the child was aged 5/6 years. The child was getting down 

from the auto and the aid child was going from the abck side of the auto. There was 

no senior members of the family of the victim. They took the victim in the vehicle of 

the accused person and there was no senior member of the deceased. There were 

no senior members available to cross the road for the child. The child ran away by 

self. The accused vehicle was at a low speed. The accident did not take place due to 

the fault of the accused vehicle.   

20. PW8 in his evidence has deposed that he was travelling in the vehicle of the accused 

person. He saw that there was another vehicle may be Bolero/Scorpio ahead of the 

vehicle. While travelling there was another auto which stood at Balijan. One vehicle 

was going ahead of them. The child got down from the auto and the child was going 

from the back side of the auto. There was one child who ran and wanted to cross 

the road. The accused applied the brake and they got down from the vehicle and 

saw that the child was lying on the road. The victim was taken to IOC hospital where 

she expired.  

21. During the cross examination he stated that the vehicle which was moving ahead of 

us left the place of occurrence in a very speedy manner because of hard application 

of brake by the accused the road bored the mark of tyres. He saw the skid marks of 

the vehicle. The vehicle of the accused was in normal speed. The victim’s body was 

about a distance of 5/6 feet away from the vehicle. In his observation it was the 

vehicle which left the place had committed the accident. There was no senior 

member of the family of the victim. They took the victim in the vehicle of the 

accused person and there was no senior member of the deceased. They called the 

public by their endevour. The accused repeated the words ― MOI MARA NAI MOI 

MARA NAI‖. The elderly people didn’t came to the road but they took their steps. 

There were no senior member of the family or any public available to cross the road 

for the child. The child ran away by self.  

22. PW9 in his evidence has deposed that the accused was driving the Bolero vehicle 

and he boarded the vehicle. When the vehicle reached DURGA MANDIR the accused 

had applied the brakes. He was in drowsy state and he woke up and saw that the 
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child was lying down at a distance of 1 /2  feet. He saw one Pranjal Borah who came 

out of their vehicle and he had offered water to the child. The child was brought 

inside the vehicle and taken away.  

23. At the stage of cross examination he stated that since he was in a drowsy state 

inside the vehicle he was seating in the last seat. He didn’t know about the skid 

marks. The child was about 2/4 feet away. Their vehicle didn’t reach the child. The 

child got down from the Auto and wanted to get down and she came out of the 

AUTO and tried to cross the road. There were no senior members of the family or 

any public available to cross the road for the child. The accused shouted that it was 

not his fault and he repeated saying this. The child was picked up by other 

passengers and they took the girl to the hospital. The child ran by self.  

24. PW10 in his evidence has deposed that he went to the IOC hospital and heard that 

there was an accident. He didn’t know who committed the accident.  

25. At the stage of cross examination he stated that the vehicle of the accused didn’t 

committed the accident which he came to know. There was another vehicle which 

did it. The accused and the passengers took the victim to the hospital and he was 

informed about it.  

26. PW11 in his evidence has deposed that he heard about the accident and he went to 

the IOC hospital and heard that there was an accident and girl met with an accident. 

He didn’t know who committed the accident.  

27. The cross examination is hereby declined.  

28. PW12 in his evidence has deposed that he heard about the accident of informant’s 

girl. He was one of the passengers of the vehicle of the accused. The accused 

applied the brakes at BALIJAN TURNING. There was one girl who was lying down. 

He didn’t know which vehicle committed the accident.  

29. During his cross examination he stated that there was another vehicle which was 

moving ahead of them and he saw that the said vehicle fled away. The accused 

applied the brakes and there were skid marks on the road. The child was 4/5 feet 

away from their vehicle. There vehicle didn’t reach the baby right on the road. He 

didn’t know the number plate of the vehicle which fled away. There was another 

AUTO which was on the right side of the road. The child wanted to cross the road 

and while crossing the road the accident took place. There were no senior members 

on the road to help the child cross the road. The vehicle of the accused was in a 

minimum speed as there was a turning.  

30. PW13 in his evidence has deposed that he was one of the passengers of the vehicle 



8 
 

of the accused. The vehicle took a turning at NEPALI BASTI. He woke up due to 

application of brakes. He saw that one vehicle was moving ahead of them which was 

BOLERO/SCORPIO. He saw that one girl was lying on the middle of the road. There 

was one AUTO on the right side of the road. The victim was taken to the hospital.  

31. During his cross examination he stated that there was another vehicle which was 

moving ahead of them and he saw that the vehicle fled away. The accused applied 

the brakes and there were skid marks on the road and they got down from the 

vehicle. The child was 4/5 feet away from their vehicle. The accused person’s vehicle 

didn’t reach the baby right on the road. The accused driver was shouting and it was 

not his car. The vehicle ahead of them moved in high speed and it didn’t stop and it 

fled away. The victim was taken by them to the IOC hospital on humanitarian 

grounds. There was another AUTO which was on the right side of the road. The child 

wanted to cross the road and while crossing the road the accident took place. There 

were two senior members on the road to help the child cross the road.  

I have heard the arguments of the learned Asst. PP & the learned defence 

counsel. 

32. I have perused the evidence of PW’S and on perusal of the evidence of PW’S it 

appears that there was an accident which took place and this cannot be denied at 

all. 

33. Before I proceed let us have a glance at Section 279 of the Indian Penal Codewhich 

lays down about rash driving or riding on a public way.— ―Whoever drives any 

vehicle, or rides, on any public way in a manner so rash or negligent as to endanger 

human life, or to be likely to cause hurt or injury to any other person, shall be 

punished with imprisonment of either description for a term which may extend to six 

months, or with fine which may extend to one thousand rupees, or with both.‖ 

34. There is a distinction between a rash act and negligent act. Under the English law 

rashness means recklessness. A reckless act has to be understood in two different 

senses – subjective and objective. In the subjective sense, it means the limited or 

cause us taking off and justify the risk which could be easily foreseen and in the 

circumstances of the case was unreasonable to take. In this sense it almost amounts 

to an oblique intent on the part of the accused. In the objective sense, the accused 

is not conscious of the result though he ought to be aware that might follow and in 

this sense it is almost equivalent to negligence. In other words, negligence involves 

blameworthy heedlessness on the part of the accused which a normal prudent man 

exercising reasonable care and caution ought to avoid it.  
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35. The word rash & negligent has not been defined in the IPC. However, as per Black’s 

Law Dictionary the word ―negligent‖ is characterized by a person’s failure to exercise 

the degree of care that someone of ordinary prudence would have exercised in the 

same circumstances.  

36. In the case at hand, it appears that the deceased had left for the next world and it 

cannot be denied at all. However, it appears that the PW1,PW2 & PW3 who didn’t 

know how the accident took place and due to whose fault the accident took place. 

Even if they have mentioned about the Bolero vehicle but the ingredients couldn’t be 

brought to light. One of the star witness of this case is PW5 who is the sister of the 

deceased girl. She is an eye witness to this case and she had implicated the accused 

to some extent that the accused had committed the accident. It appears on perusal 

of the evidence of PW5 that the offending vehicle was in high speed and it was dark 

grey colour vehicle. Even if it is admitted for the sake of the argument that the 

accused was riding the vehicle at a high speed, it cannot be termed as rash or 

negligent act as because the word ―high speed‖ is a relative term. A vehicle which is 

driven in a congested road even at a speed of 40 K.M. may constitute high speed, 

but driving a vehicle at a speed higher than 40 K.M. in an open road may not be 

considered driving at high speed. It would depend upon nature and situation of road, 

concentration of pedestrians and vehicular traffic on it and many such other relevant 

factors.  

37.  In the case of STATE OF KARNATAKA Vs. SATISH1, the Hon’ble Supreme Court 

has held ―Merely because the truck was being driven at a ―highspeed‖ does 

not bespeak of either ―negligence‖ or ―rashness‖ byitself. None of the 

witnesses examined by the prosecution couldgive any indication, even 

approximately, as to what they meant by―high speed‖. ―High speed‖ is a 

relative term. It was for theprosecution to bring on record material to 

establish as to what itmeant by ―high speed‖ in the facts and circumstances 

of the case.‖ 

38. The facts and circumstance of each case differs from one another. In this case, it has 

been admitted by PW5 that at first her sister got down from the AUTO and thereafter 

she got down from the AUTO. She was collecting her books when she heard the 

sound. The deceased was young girl and she wanted to cross the road. But it has 

 

1
(1998) 8 SCC 493 
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been admitted by PW5 that there was no one there in the road to help her sister to 

cross the road. In this case, the role of the accused person has been shown on the 

ground that it was only his vehicle which stopped there and no other vehicle was 

present there. It was with the help of the vehicle of the accused the victim was 

taken to IOC hospital. In this case PW5 is one of the interested witness of this case 

and in such a case the evidence of such a witness needs to see with care and 

caution. This court had perused the evidence of PW6 who was the proxy auto driver 

who was asked by DEBAKANTA KOCH to drop the children. On perusal of the 

evidence of PW6 it appears that it was the deceased girl who ran towards her house 

and at that moment of time there were two vehicle one grey & another silver. It was 

one vehicle which went away and another applied the brakes. This is evident that the 

accused had applied the brakes and the deceased herself ran towards the road. 

There was no elderly person to guide her to cross the road. It was the accused who 

took the victim to the hospital. This evidence of PW6 points out that the vehicle of 

the accused was not involved in the offence but it was some other vehicle which was 

involved there.  

39. The accused was driving his vehicle along with the co passengers and it appears that 

PW4,PW7,PW8,PW9,PW12 & PW13 they were travelling in the said vehicle. It has 

been admitted by all the PW’S mentioned above that the accident didn’t take place 

due to the fault of the accused person. It was the vehicle of the accused which had 

applied the brakes but it was some other vehicle which committed the offence and 

thereby left away. There was no elderly member of the deceased to help her to cross 

the road. But it was the deceased who ran and crossed the road. It has also been 

admitted by the above mentioned PW’S that the accused applied hard brakes and 

because of it the skid marks could be seen. The victim was 5/6 feet away from the 

vehicle. It appears from the evidence of the passengers that the accident didn’t take 

place due to the fault of the accused person. But it was on humanitarian grounds 

that the accused stopped the vehicle and took pain to take the victim to the IOC 

hospital. There were no other vehicle which stopped there. PW10 & PW11 didn’t 

know about the occurrence.  

40. But there is no evidence brought to light that the accident took place due to the rash 

and negligent driving of the vehicle. Merely because the accident took place and the 

offending vehicle was found there which took efforts to take the victim girl to the 

hospital cannot be said to be a justifiable ground to implicate the said vehicle’s driver 

as an accused and this doesn’t reflect strong circumstances that the accused had 
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committed the accident. The evidence of PW5 doesn’t have corroboration with the 

evidence of other PW’S with regard to the role of the accused person committing the 

accident. There is no iota of evidence brought to light with regard to the ingredients 

of section 279/304A of IPC.  

41. The prosecution side has failed to examine the Motor Vehicle Inspector (in short as 

MVI) and the I/O of this case. The MVI has not been examined in this case but 

taking judicial notice of the MVI report it appears that vehicle i.e. AS04E 0214 which 

was examined by the MVI shows that the said vehicle didn’t had any damage due to 

the accident. This also proves that the said vehicle was not involved in the 

commission of the offence.  

42. This court had taken into consideration the statement of the accused person u/sec 

313 of CrPC it has been admitted by the accused that his plea is of total denial. 

43. During the evidence of these PW’S none of the ingredients of section 279/304A of 

IPC could be bought forwarded by the prosecution during the course of evidence. 

Hence, this court finds itself difficult that no such essential elements of the above 

mentioned sections could be proved by the prosecution beyond reasonable doubt. 

44. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

45. In the case of V. D. Jhingan Vs. State of Uttar Pradesh2 AIR 1966 SC 1762the 

hon’ble supreme court has held that it is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

46. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

47. In the light of above discussions and reasons I am of the opinion that the 

 

2
AIR 1966 SC 1762 
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prosecution has failed to prove the case against the accused person beyond 

reasonable doubt u/sec 279/304A of IPC and hence the accused person deserved to 

be acquitted of the offences leveled against him.  

ORDER 

48. In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the 

accused person beyond reasonable doubt U/sec 279/304A of IPC and 

hence he is acquitted from this case and thereby set at liberty.  

49. The seized articles and documents be handed over to the custody of the 

actual owner. 

50. Make necessary entry in the Judgment register. 

51. Given under my hand and seal of this court on this the 05TH day of 

SEPTEMBER, 2019 at MARGHERITA COURT. 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 
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APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SRI NAWARAJ NEWAR 

PW2: SRI SANKAR UPADHYA 

PW3:SRI AMAR UPADHYA 

PW4: SRI NABA KUMAR DAS 

PW5: MISS BARSHA UPADHYAYA 

PW6: SRI BAIDYA NATH SAIKIA 

PW7: SRI DEEPAK KUMAR DAS 

PW8: AJAY KUMAR DEB 

PW9: KARA TATA RAO 

PW10: TUKHESWAR DAS 

PW11: MUNINDRA DAS 

PW12: PHUKAN CHANDRA DAS 

PW13: KARTIK DAS 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS:  

EXT 1 IS THE FIR 

EXT 1(1) IS THE SIGNATURE OF PW3 

DEFENCE EXHIBITS:NIL  

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

  


