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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 67 OF 2010 

U/ Sec 379/429/34 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

1) ISHAK HANUK 

S/O: LATE HANUK 

ADDRESS: LINE NO. 16, BOGAPANI TEA ESTATE 

P.S. DIGBOI, DIST: TINSUKIA 

2) BIRSA GORAIK 

S/O: LATE BHANDHA 

ADDRESS: LINE NO. 16, BOGAPANI TEA ESTATE 

P.S. DIGBOI, DIST: TINSUKIA 

3) NANDU BHANDU 

S/O: LATE BHANDU 

ADDRESS: LINE NO. 16, BOGAPANI TEA ESTATE 

P.S. DIGBOI, DIST: TINSUKIA 

4) SHANKAR MUNDA 

S/O: SRI SUKHRAM MUNDA 

ADDRESS: LINE NO. 16, BOGAPANI TEA ESTATE 

P.S. DIGBOI, DIST: TINSUKIA 

5) PIRTU MARTIN 

S/O: MARTIN 

ADDRESS: LINE NO. 16, BOGAPANI TEA ESTATE 

P.S. DIGBOI, DIST: TINSUKIA 

.......……ACCUSED 
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PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. SAIKAT MAZUMDER, LEARNED DEFENCE COUNSEL 

CHARGE FRAMED ON:  13/11/14 

EVIDENCE RECORDED ON: 12/08/15, 04/08/17, 31/10/17, 02/03/19 & 11/06/19 

ARGUMENT HEARD ON: 08/08/19 

JUDGMENT DELIVERED ON: 04/09/19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on30/01/10 when the 

informant didn’t find his cows and went in search of it he was informed that the 

accused persons had stolen it. When he went in search of his cows he found that the 

cow was cut into pieces. The accused PINTU TIRKY & NANDU BHANDU were cutting 

it. The other accused persons fled away. Thereby the informant lodged the FIR. The 

criminal law was set in motion with the lodging of the FIR.  

2. In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 43/2010 U/sec 

379/429 of IPC and the case was entrusted to ASI DIMBESHWAR BARUAH for pre 

investigation and finally after completion of pre investigation the charge sheet was 

submitted by S.I. TUKHESWAR BORAH against the accused persons U/sec 

379/429/34 of IPC. Some of the accused persons were shown as absconders by the 

police.  

3. In this case the accused persons were arrested and after finding a prima facie case 

and sufficient grounds to arrest the accused persons was remanded to judicial 

custody. After filing of the charge sheet my learned predecessor took cognizance of 

the offences u/sec 379/429/34 of IPC and as per section 207 of CrPC& the charges 

U/sec 379/429/34 of IPC was read over and explained to the accused persons to 

which they pleaded not guilty and claimed to be tried. In this case the prosecution 

has adduced as many as six PW’S to prove the case. In this case the statements of 

the accused persons are hereby recorded and their pleas are of total denial. The 

defence does not want to adduce any DW’s from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 
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have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT OF DETERMINATION No.1: 

Whether the accused persons in furtherance of common intention had 

committed theft on 30/01/10 and the accused had intended to take 

dishonestly the cow from the lawful authority of the informant and after 

having dishonest intention did it and it was without the consent of the 

informant and thereby the accused committed an offence u/s 379/34 of IPC? 

POINT OF DETERMINATION No.2: 

Whether the accused persons in furtherance of common intention had 

committed mischief by killing the cow and cutting it into pieces valued above 

Rs. 50/- and thereby the accused committed an offence u/s 429/34 of IPC? 

Discussion, Decision and Reasons there on: 

  For the sake of convenience both the points are clubbed together: 

6. PW1 in his evidence has deposed that he took his cow for grazing in the jungle. In 

the evening the cow went missing and the chowkidar of BOGAPANI TEA ESTATE 

informed him that  he went to the place of occurrence and found that his cow cut at 

Kalithan. He went to the place of occurrence and found that his cow was cut into 

pieces and the cut pieces were carried in a cycle by NANDU & SANKAR. Both NANDU 

& SHANKAR were apprehended by the public and assaulted. He informed the matter 

to the police and the seized the cut pieces. The post mortem was conducted of the 

seized cut pieces of cow. He lodged the FIR. Ext 1 is the FIR, EXT 1(1) IS HIS 

SIGNATURE. EXT 2 IS THE SEIZURE LIST, EXT 2(1) IS HIS SIGNATURE.  

7. During his cross examination he stated that he didn’t submit any documents to the 

police regarding the ownership of cows. He had signed in a blank paper before the 

police. At the place of occurrence he found the cut pieces of his cow as well as its 

head. The suggestions and contradictions are of total denial.  

8. PW2 in his evidence has deposed that the incident took place on 30/01/10. Public 

apprehended NANDU near the Bunglow of Bogapani Tea garden. When he reached 

the place of occurrence he found that NANDU was coming with some plastic bags 

with cow meat.  Nandu told him and to the public that the cow was of Suresh Garh 

and he confessed that he had cut the cow of Suresh Garh. Police came to the place 

of occurrence and apprehended the accused and seized the meat. EXT 2 is the 
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seizure list, Ext 2(1) is his signature.  

9. During his cross examination he stated that he had not seen the incident. He found 

the accused NANDU at the place of occurrence with a bicycle carrying plastic bags 

with meat. He met the VDP secretary and police recorded his statement. He put his 

signature in the seizure list after going through it. He found the cut piece of cow 

head at the place of occurrence. The suggestions put forward are of total denial.  

10. PW3 in his evidence has deposed that the incident took place about 10 years ago. 

On the day of incident at about 7:30 P.M. while he was going home from Digboi 

market on his cycle he saw some people beating the accused persons. When he 

enquired about the matter he came to know that the accused persons were charged 

with committing theft of cows. Later on the police called him and asked him to put 

his signature on some paper as a witness. EXT 2(3) is his signature.  

11. During his cross examination he stated that he has no personal knowledge about the 

incident. He didn’t know the contents of EXT 2.  

12. PW4 in his evidence has deposed that on 30-01-2010 VDP Secretary of Bogapani 

village Sri Umesh Prasad informed at the PS that at BogapaniBagan someone cut and 

killed a cow. Getting the information GDE No. 1316 dated 30-01-16 was made and 

the OC, entrusted him to go to the place of occurrence. Accordingly, he went to 

BogapaniBagan and found two persons namely Sri NannduBhanda and Sri Petu 

Martin carrying beef in two bicycles at Bogapani playing field which was carried for 

the purpose of selling. The two men and the beef were seized along with the 

bicycles. He had also recorded the statement of the witnesses u/s 161 CrPC, drew 

sketch map of the PO. They were brought to the PS. The beef were kept in the 

custody of VDP Secretary. On the following day he sent the seized beef for 

examination by the Block Veterinary, Dispensary, Margherita. On 31-01-2010 the 

informant Suresh Ch. Garh lodged an ejahar against the accused persons. The OC 

registered Digboi PS case No. 43/2010, u/s 379/429 of IPC and endorsed the case to 

him for taking preliminary steps of investigation. On 01-02-2010 the accused were 

forwarded to the Court. Ext. 2 is the seizure list and Ext.2(1) is his signature. Ext.3 is 

the sketch map and Ext.3(1) is the sketch map of the PO and Ext.3(1) is his 

signature. On 15-02-2010 he had collected the meat examination report. Ext.4 is the 

said report issued by the Block Veterinary Dispensary, Margherita. On the same date 

he had submitted the CD to the OC. Till that day three accused persons ere remained 

to be arrested namely Sri Shankar Munda, Sri BirshaBoraik and Sri IshakHanuk.  

13. During his cross examination he has stated that the informant did not submit any 
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proof regarding ownership of his missing cow. The VDP Secretary and others 

apprehended the accused persons and handed over to him.  

14. PW5 in his evidence has deposed that on 31-01-10 he was posted as an Extension 

Officer in Block Veterinary Dispensary of Margherita. He received a cattle meat 

specimen (beef) and one had portion was received and it came from Digboi P.S. He 

examined whether it was cattle meat or not and the age. On his examination it was 

found to be suspected cattle meat (beef). The age of the cattle was 3 years. The sex 

organ was not there and it could not be identified. Ext.4 is the meat examination 

report. Ext.4(1) is his signature. There are two specimen one head and one meat 

portion.  

15. During his cross examination he stated that he did not know who has produced the 

meat and asked him to examine it. There is no requisition No. of the police in Ext.4 

nor the identification. Ext.4 is not identified as related to which case. This may be 

related to any other of case of similar nature. In the said report it is not written that 

the cattle head was made available to him for examination. In Ext.4 it is suspected to 

be cattle meat. Ext.4 was not sent for Forensic Examination and hence it is 

suspected. He did not mention as to who escorted it and in whose presence it was 

examined. The suggestion put forward is of total denial. 

I have heard the arguments of the learned ASST.PP & the learned Legal Aid 

counsel. 

16. From the perusal of the evidence of the PW’S it appears that the offence alleged 

against the accused persons are u/sec 379/429/34 of IPC. There is no denial of the 

fact that no such occurrence took place. 

17. It is to be noted here that Section 378 of IPC defines theft, “Whoever, intending to 

take dishonestly any moveable property out of the possession of any person without 

that person’s consent, moves that property in order to such taking, is said to commit 

theft. Explanation 1.—A thing so long as it is attached to the earth, not being 

movable property, is not the subject of theft; but it becomes capable of being the 

subject of theft as soon as it is severed from the earth. Explanation 2.—A moving 

effected by the same act which affects the severance may be a theft. Explanation 

3.—A person is said to cause a thing to move by removing an obstacle which 

prevented it from moving or by separating it from any other thing, as well as by 

actually moving it. Explanation 4.—A person, who by any means causes an animal to 

move, is said to move that animal, and to move everything which, in consequence of 
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the motion so caused, is moved by that animal. Explanation 5.—The consent 

mentioned in the definition may be express or implied, and may be given either by 

the person in possession, or by any person having for that purpose authority either 

express or implied.” 

18. On perusal of the evidence of PW’S it appears that none of the PWs had seen the 

commission of theft by the accused persons. However, on perusal of the evidence of 

PW-1, it has been brought to light that he had left his cow for grazing and in the 

evening the cow went missing. This evidence of PW1 lacks corroboration with the 

evidence of other PWs.  It was PW-1 who was informed by the chowkidar of 

Bogapani Tea Estate that his cow was being cut at Kali Than. The prosecution as well 

as the investigating agency has failed to examine the watch man of the said tea 

garden. There is no denial of the fact that one cow was cut into pieces. But the 

ownership of the cow could not be proved by the informant. Even if PW1 has claimed 

that he is the owner of the cow but it could not brought to light by the prosecution 

that PW1 is the actual owner of the cow because no such document was furnished to 

prove his claim.  

19. This is an evidence that when the informant went to the place of occurrence he 

found his car cut into pieces and the said was carried in a cycle by Nandu and 

Shankar. The accused Nandu and Shankar was apprehended and was assaulted by 

the public. But there is no role of the other accused persons in the commission of the 

offence. It has also been admitted by PW-1 that he did not submit any document to 

the police regarding the ownership of the cow. There is no denial that one cow was 

cut into pieces but nobody has seen the mischief committed by the accused persons. 

Now on perusal of the evidence of PW-2 it appears that the accused persons Nandu 

was seen at the place of occurrence carrying cow meat in his bag and at that time 

the accused Nandu confessed his guilt. This part of the evidence is an extra judicial 

confession.  

20. The law relating to extra judicial confession is that it is unsafe to base conviction on 

extra judicial confession and it cannot be relied upon and it need support of other 

supporting evidence.  

21. It is true that the accused person Nandu had admitted his guilt before the public. 

However, extra Judicial confession must be received with great care and caution. 

There is no evidence brought to light that the PWs saw the accused committing theft 

as well as that the accused persons were cutting the cow.  

22. Now in this case a presumption appears before the court that when the beef was 
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found in possession of the accused person Shankar and Nandu and whether they 

had committed the said offence of theft and mischief.   

23. There is a presumption which comes to light during the evidence of PW1 & PW2but 

as per section 114 illustration (a) of the Indian Evidence Act it gives rise to 

presumption and this court needs to have a look at it as there was recovery of beef 

from the possession of the accused persons.  

24. The principle of criminal law lays down that the burden of proof is always on the 

prosecution to prove the case beyond doubt and the accused is presumed to be 

innocent. Section 114 illustration (a) of the Indian Evidence Act lays down, “that a 

man who is in possession of stolen goods soon after the theft is either the thief or 

has received the goods knowing them to be stolen unless he can account for his 

possession.”  

25. The presumption permitted under section 114 of Indian Evidence Act 

illustration (a) doesn’t arise until the prosecution has established the 

following facts: (1) the ownership of the articles in question, (2) their 

theft (3) their recent possession by the accused.  

26. In this case, the prosecution has not been able to prove the owner of the cow and 

even if there was allegation of theft of cow and the offence of mischief but the 

informant has not been able to claim or prove his ownership over it. This is clear that 

the prosecution has failed to prove who the owner of the article is. The prosecution 

has not been able to prove that the ingredients of theft in this case also. Similarly, it 

order to bring the presumption under section 114 illustration (a) of the Indian 

Evidence Act it needs to be proved that the recovery of articles was found in recent 

possession of the accused persons. In this case even if there was recovery of beef 

but it appears from the evidence of the medical officer i.e. PW-5 that the meat was 

suspected to be beef and it cannot be confirmed whether it was meat of the beef or 

any other animal. The I/O of this case had not sent the samples for Forensic 

examination nor the MO. Hence in such a case could not be ascertained whether it 

was meat of beef or not. PW3 did not have much idea about the occurrence, but he 

saw that that accused persons were assaulted by the public. Even if PW-3 had signed 

the seizure list, but he did not had much idea about the occurrence. The prosecution 

had examined the IO of this case as PW4 but the prosecution had also examined the 

IO as PW6. The same witness was examined twice by the prosecution. It was the 

duty of the prosecution to bring to light this fact that the prosecution has failed to 

mention it. On the other hand the ld. Defence counsel had cross examined PW-6 and 
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the defence side did not brought to the knowledge of this court that the IO was 

examined earlier. Hence, this court is of the view that the same witness cannot be 

examined twice and the evidence of PW6 is hereby expunged from this case.  

27. This court has also taken into consideration the statements of the accused 

personsu/sec 313 of CrPC and on close perusal it appears that their pleas are of total 

denial.  

28. During the evidence of these PW’S none of the ingredients of section 379/429/34 of 

IPC could be bought forwarded by the prosecution during the course of evidence. 

Hence, this court finds itself difficult that no such essential elements of the above 

mentioned section could be proved by the prosecution beyond doubt. 

29. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

30. In the case of V. D. Jhingan Vs. State of Uttar Pradesh1 AIR 1966 SC 1762 

the hon’ble supreme court has held that It is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

31. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

32. In the light of above discussions and reasons I am of the opinion that the 

prosecution has failed to prove the case against the accused persons beyond 

reasonable doubt u/sec 379/429/34of IPC and hence the accused persons deserved 

to be acquitted of the charge leveled against them.    

ORDER 

In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the accused 

person beyond reasonable doubt U/sec 379/429/34 of IPC and hence they are 

                                                             
1AIR 1966 SC 1762 
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acquitted from this case and thereby set at liberty. 

Make necessary entry in the Judgment register. 

The seized articles be disposed of as per procedure of law.  

Given under my hand and seal of this court on this the 4th day of September, 

2019 at MARGHERITA COURT.                                                       

   SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

         MARGHERITA, TINSUKIA 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SURESH CH. GARH 

PW2: UMESH PRASAD 

PW3: SADHU ANO 

PW4: DIMBESWAR BARUAH, I/O 

PW5: Dr. DEBOJIT KR. BARUAH M/O. 

WITNESSES FROM THE DEFENCE SIDE:   NIL 

PROSECUTION EXHIBITS:  

EXT 1 IS THE FIR 

EXT1(1) IS THE SIGNATURE OF PW-1 

EXT 2 IS THE SEIZURE LIST 

EXT 2(1), (2),(3),2(A)  ARE THE SIGNATURES OF PW1, PW2, PW3  & PW4 

EXT 3 IS THE SKETCH MAP 

EXT 3(1) IS THE SIGNATRUE OF PW4 

EXT4 IS THE POSTMORTEM REPORT 

EXT4(1) IS THE SIGNATURE OF PW5 

DEFENCE EXHIBITS: NIL    

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA  
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